United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





UNITED STATES COURT CP APPEALS 


FOR THE DISTRICT 


OF COLUMBIA CIRCUIT 


rjrtited States Court of Appeal* 
For the 


District of C'-l'i *'•»'» 


October Terns 1953 
April Term 1955 


No. 11,711 
No. 1387-52 / 
No. 12,826^ 


FILED or,T 2 4 1955 



BENNY WIGFALL, 

v. 


c r\ 


THE UNITED STATES CF AMERICA, •**. . 


APPELLANT, 

APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


INDEX 


Page 


Witnesses: 

Marie A. Lucas, direct examination . 

Marie A. Lucas, cross examination . 

Bernard Wilson Best, direct examination . 

Bernard Wilson Best, cross examination . 

Court’s Charge to the Jury, ...... . 

Verdict, .......... ...... . 

Proceedings, . 

Witnesses: 

Dr. Joseph L. Gilbert, direct examination. 

Dr. Joseph L. Gilbert, cross examination . 

Dr. Joseph L. Gilbert, redirect examination . . . . 

Dr. Amino Perretti, direct examination. 

Dr. Amino Perretti, cross examination . 

Dr. Amino Perretti, redirect examination . . . . . 

Charles M. Rogers, direct examination . 

Charles M. Rogers, cross examination . 

Dr. William Orsinger, direct examination . 

Dr. William Orsinger, cross examination.. 

Robert M. Debrow, direct examination . t . 

Robert M. Debrow, cross examination . 

Indictment, .... 

Arraignment and Plea,. 

Verdict,.... 

Motion for New Trial,. 

Judgment and Commitment, . 

Order Denying Motion for New Trial,. 

Mandate from the United States Court of Appeals, . . . . 

Memorandum of Judge Bolitha J. Laws, . 

Order Denying Motion for New Trial, filed July 12, 1955, 

Order Vacating Sentence, . ..... 

Judgment and Commitment, filed July 15, 1955,...... 

Order Granting Def. Leave to Proceed in Forma Pauperis,. 
Notice of Appeal,. 


1,24 

1 

16 

lo 

24 

27 

27 

30 

33 

35 

37 

3o 

46 

47 

50 
53 

55 

56 

57 

59 

60 
SC 

51 
61 
62 
62 
84 
65 
65 


66 

67 


JOINT APPENDIX 





































(3) 


• # 

Washington, D. C., 

Thursday, October 23, 1952. 

The above-entitled cause came on far trial at 10:30 o'clock a.m. today, 
before CHIEF JUDGE BGLITHA J. LAWS, and a jury. 

APPEARANCES: 

j 

FOR THE UNITED STATES OF AMERICA: 

Arthur j. McLaughlin, Esq., 

Assistant United States Attorney. 

FOR THE DEFENDANT: 

JOHN J. DWYER, Esq. 

MARIE A. LUCAS, (5) 

called as a witness by counsel for the United States, having first been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McLAUGHLIN 

Q Miss Lucas, talL real loud so we can all hear you bach here. 

What is your full name? 

A Marie A. Lucas. 

Q And where do you live. Miss Lucas? 

A 4910 V/est Way Drive, Northwest, Washington, D. C. 

Q Recalling your attention to July 11 of this year, 1952, can you 
recall where you v:ere about 5 p.m. that evening, or in that neighborhood? 

A Yes. At 5 p.m. on the afternoon of July 11 I was shopping in Jelleff's 
store on F Street. j 

Q Did there come a time when you boarded a bus to go hone? (o) 

A About 5:30 I got on the Mt. Pleasant street car. 

^ Where uid you get on the car? i 

A Thirteenth and F. 

Q All right — on the bus? 

A On the street car, Mt. Pleasant street car, about 5:30 that after¬ 
noon. 

Q Then -what happened? j 

A Almost immediately I sat down, and I sat until I arrived — until the 
car arrived at the corner of Vermont and H, Northwest. 

As soon as the car left that stop, I got up from uy seat and pulled 
the cord to get off at the corner of Connecticut i venue and H Stroct, North¬ 
west, in order to transfer to the bus, the N2 bus. 
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Q At the tL ,e you boarded the street car at Thirteenth and F, were you 
carrying anything? 

A I had my purse. I had a package, and an envelope. 

Q, Can you describe the purse that you were carrying? 

A The purse that I was carrying was a small black leather purse, box 

type, with a side opening. 

Q And how did you carry that purse? 

A I had it on my arm, on my left arm. (7) 

Q You mean over your arm? 

A Yes. 

Q And at the tine you boarded the bus, or street car at Thirteenth and 
F, what was in your pocketbook? 

A A compact, a fountain pen, various other things that we carry in our 
pocketbooks. 

Q Any money in it? 

A My wallet. I had a wallet which was a black wallet lined with red. 

In that wallet I had my office pass to the Executive Offices of the President 
where I was employed. I had about eleven dollars in cash, and various other 
personal papers. 

Q Now, getting back to the street car, as you say, when you got in the 
vicinity of Connecticut of H Street, you got up and pulled the cord? 

A Yes. 

Q Then what happened after that? 

A When I left the comer of Vermont and H, I pulled the cord, and I 
made my way over to the center back door, and I stood at the right-hand side of 
the center back door holding to the rail, waiting for the car to stop at 
Vermont -- I mean at Connecticut and H. 

Q Where was your pocketbook at that time? (8) 

A My pocketbook was on ray left arm, towards the back, resting as it 

does. 

Q What happened when you were waiting for the car? 

A As I was standing there waiting for that step to come, I felt the 

pressure of my purse against my hip, my left hip. 

At first I didn't particularly pay much attention to it, because the 
car was somewhat crowded. When I felt it again, I was annoyed, and I looked up 
over my shoulder, and I saw this tall colored man sort of hulking over me, and 
it annoyed me, because I had no — I did not have any idea at that moment that 
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my pocket was being picked* But it annoyed me bacause I did not like the 
familiarity or freshness of it. 

Q Do you see that man in court here today? 

A Yes, I do. 

Q Will you point him out, please? 

A There at the table (indicating). 

MR. McLAUGHLIN: If Your Honor please, may the record show that the 
witness points to the defendant? 

THE COURT: The record will so show. 

BY MR. McLAUGHLIN: 

Q After you got off the bus on July 11, did you notice your (9) 

pocketbook? 

A I stepped off the car on to the platform, and immediately on to the 
sidewalk to wait for the light to cross Connecticut Avenue. Then as I stood 

j 

there, I looked at my pocketbook and it was open. 

I immediately looked in to see if anything was gone, and my wallet 
was gone. The next thing I did was to look at my watch, and it was exactly 14 
minutes of 6. 

Q, That was on July 11? 

A Yes, sir. 

Q Ha; many days, would you say it was before you saw this defendant 
again? 


A I saw — 

Q Let me ask you this first: Were you called to the jail by the police? 
A Yes, I was. 

Q Was that on July 24? 

A Yes. 


Q And at that time was there a lineup at the jail? 

A Yes. 

! 

Q How many men would you say were in that lineup? 

A I would say around 10. 

Q Ten? 

A Yes, sir. _. (10) 

Q All right. In that lineup, did you see that man ^ho jostled jjpefu on 
July 11th? 

A Yes, I did. 

Q And did you at that time identify that defendant out of the lineup 



as the man 
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A Yes, I did* 

MR* McLAUGHLIN: That is all. 


CROSS EXAMINATION 


BY MR. DWYER: 


Q To ascertain the place where you got off the street car, was it Ver¬ 
mont and H, or Connecticut and — 

A Vermont and H? No, I got off the street car at Connecticut and H. I 
got up to pull the cord at Vermont and H. 

Q Was that a street car or a bus? 

A A street car, Mt. Pleasant street car. 

Q The members of the jury panel and I, myself, are not too familiar 
with the type of pocketbook you described. Would you describe it specifically? 
Just what did that pocketbook look like? 

A It was a black pocketbook, black leather. It was very similar to this 


(indicating). 
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This is not the purse. It was very similar to this. It had, instead 
of having two handles, it had only one, and the one handle — it was a wider 
top across here. The one handle went over this way. There was a catch here 
which turned, and that catch when turned the whole thing came back open. It 
would be a very easy purse far anyone to open. 


Q I see. What type of catch was there on that pocketbook? 

A It was sii. ilar to this, and it had a little thing that turned. It 


turned crossways to keep it closed, and up and down to keep it open. 



out, is that right? 

A It would have to be lifted off. and then it would fall bad 


Q If it was a regular flap, and this horizontal piece you speak of was 
in the right position to fit into the insertion, the whole strap could come 
undone, could it not? 

A Only if it were lifted ip. The catch would have to be turned and the 
flap lifted back, and then it would fall back open, yes. 

Q If the catch were turned in the proper position, could the (12' 

pocketbook not be shaken loose? 

A No, it could not be shaken loose. 

Q What would keep it from being shaken loose, if the catch were in the 


right position? 

A Because the catch was a secure catch that kept it closed. 






Q I say, if the catch were in the open position* 
A It would not have come open of its own accord . 
Q Could it without somebody lifting it out? 

A 0h t I do n’t think it could. 

Q You don't think it could? 

A — I never had it do so. 
q' I seel 


" How wide was the top of this pocketbook, or how big was the opening, 
in inches, say? 


A About that wide (indicating). 

Q There were a number of miscellaneous things in this pocketbook, were 
there not? 

j 

A No. My wallet was clearly visible. 

Q About how large was the pocketbook in inches? 

A It was as large as this, except that it was the same with up and 

down. 

Q The same relative size as that? 

A Yes. (13) 

Q Only it had a smaller opening? 

A No, it had a larger opening. 

Q A larger opening than that pocketbook? 

A Yes. 

Q Would you hold that pocketbook 15 ) and — 

A You can't open this pocketbook the way that one opened. 

Q Would you open that pocketbook you have there? 

A Yes. 

Q The pocketbook you had on that particular day had a larger opening 
than that, did it? 

A Yes. 

Q Where was the wallet in that pocketbook on that date? 

A It was on this side. 

Ci Were there any compartments in the pocketbook? 

A No. 

Q Just a large one? 


A That is right. 

Q Now, at the time you got on the bus, what time was that? 
A I got on the street car — 
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Q I ar. sorry, the street car. (14) 

A — at Thirteenth and F at about 5:30. 

U Do you have any particular reason for establishing that as being the 
time, or are you just generalizing that that was it? 

A No, I am not generalizing. I had business to attend to, and I had an 
appointment before I went into Jelleff’s to make a very quick purchase, and I 
got on the car and checked when I got on the car, because I wanted to know if I 
would be where I was supposed to be at the time I wanted to be there. 

Q And at the time you got on the car, you checked? 

A It was about 5:30. 

Q V/as the stre et car very crowded at th at tine? 

A Reasonably so. _ 

Q Thirteenth and F? 

A At Thirteenth and F. 

Q Could you find a seat without any difficulty? 

A I found a seat between Thirteenth and F and Fourteenth and F. Some¬ 

one got up and got off. 

Q When you first got on the streetcar, did you notice any seats left? 

A No, there were none. 

Q V/ere there people standing? 

A There were people standing. (15) 

Q And some time between Thirteenth and F and Vermont Avenue you did 
find a seat? 

A I found a seat between Thirteenth and F and Fourteenth and F. Someone 
got up at Fourteenth and F and I sat down. 

Q Was that an inside seat or close to the window, or close to the 
aisle? 


A It was — on some of the street cars they have a single seat that 
goes immediately behind the conductor. The next seat behind that is where I 
sat down. 

Q You were in a double seat? 

A Yes. 

Q V/ere you sitting next to the window, or on the aisle? 

A On the aisle. 

Q That was on the left-hand side of the street car? 

A Yes. 

Q At that time who were you sitting beside, did you notice? 
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A A woman. 

Q It was a woman? 

A Yes. 

I 

Q You are certain it was? (IS) 

A Yes, I am positive it was a woman. 

Q Did you notice anything about that woman? 

A No, I didn’t. 1 

l 

G Did your pocketbook remain on that side, on your left side? 

i 

A No, it was not on that side at the tine I got on the street car at 
Thirteenth and F. My pocketbook was in my arm this way (indicating). 

Q In your arm? 

A Yes, sir. And when I sat down on the street car I put my manila 
envelope which was a legal size with paper in it, in my lap, and put my package 
on top of my envelope and laid my pocketbook on top of my package, and there it 
remained until I was ready to get off the car at Vermont — no, it remained 
there until I got up from my seat at Vermont and H, at which time I put my 
pocketbook on my am this way (indicating) and my packages in my arm and 
stepped about that far over to where I stood to get off the car. 

Q, Would you say at the time that you rang to get off the car there were 
more peqple in the street car than when you got on, or less? 

A I would say perhaps about the same. 

Q About the same? (17) 

A The usual congestion that is on those cars at 5:30 or 6 o’clock. 

Q Now, when did you put the pocketbook on your arm? Before you got up 

off the seat, or when you got out into the aisle? 

A As I got up off the seat. i 

Q In other words, you got up from the seat with the pocketbook on your 

arm, is that correct? 

A I got up from the seat with my pocketbook like this, and as I got up 
from the seat and walked over I had my packages in my arm. I walked over and I 

stood beside this door, which I suppose was about three feet — 

Q And your pocketbook was on your left arm? 

A Yes. 

Q All the time? 

A All the tine. 

Q Did you see the defendant at any time prior to the time you got off 


the streetcar? 





A 


I did not notice him at any time until I looked up when I felt ray 


purse pressed against ray side. 

Q You didn't see him get on the street car? 

A No, I didn’t see hir. get on the street car. 

Q You didn’t see him standing around you when you were sitting in (18) 

the street car riding from Fourteenth and F to Vermont and H? 

A I can’t say that I especially saw him. I didn't have any reason to be 
looking for him. 

Q Do you remember seeing him? 

A State that question again, please. 

Q. Do you remember seeing the defendant at any time between Fourteenth 
and F Street and Vermont Avenue and H Street? 

A No. I paid no particular attention to him. I can't say I did see him. 
I saw him no more than I saw any other individual on that street car, because 
I had no reason to. 

Q You didn’t see him then, because you didn't have any reason to see 
him. Is that correct? 

A No more than any other individual on the car. 

Q I see. Very well. 

Now, do you know what he was wearing that day? 

A As I recall, he had on a white shirt and dark trousers. 

Q, IJhite shirt and dark trousers? 

A Yes. 

Q. Was he wearing a jacket, sport shirt, or T-shirt? 

A I didn't pay any particular attention to the type of shirt. As (19) 

I recall it, it was a white shirt and dark trousers. 

Q When you say dark trousers, do you mean dark brown, dark gray, black? 

A I say dark trousers. 

Q Just dark trousers? 

A That is right. 

Q Now, approximately between your seat and the front door did you feel 
this pressure on your side? 

A At the first instance it was about the middle of the block. 

Q Where were you in the street car at the tine you felt the pressure? 

A I was standing at the center door waiting for the stop, on the right- 

hand side of the center door, holding to the rail with ray right hand. 

Let me understand you. Firs. Lucas. You walked from your seat back in 
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the street car then, to the center door? 

A Across, about three or four paces. 

0, You were in the first double seat behind the conductor? 

A That is right. 

Q You walked back in the street car to the center door? (20) 

A I didn’t wall: back. I walked across. It is diagonal. 

Q, Diagonally across? 

A About three paces. 

Q Were there any people standing in the street car at that tine? 

A There were people standing in the aisle. 

('■ And you were the first double seat behind the conductor? 

A Towards the rear of the car, yes. 

Q, Were there any other colored men on the car at that tine? 

A I don’t recall. 

C You don’t recall. Now, you say when you got to the dear you felt that 
pressure on your side? 

A I said as I stood there waiting for the step. 

Q That is when you felt the pressure? 

A Yes. 

Q, Let ue ask you this, Mrs. Lucas: Were you on the right-hand side of 


the door or on the left-hand side of the door? 

A I was on the right-hand side of the center door. 

Q V/as there someone standing on the left-hand side? (21) 

A Yes. 

Cl The defendant? 

A Yes. 

Q Anybody else there? 

A No. 

Q Was there anybody else within three feet of you? 

A Well, that I can’t positively answer. 

Q I see. The street car was moving at the tine you felt that pressure 
on your side? 

A Yes, it was. 

Q Did you see the defendant's hand at this tine? 

A No. • 

Q You just felt the pressure on your side? 

A I felt the pressure of my purse against my hip, ny side. 
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A That is right. 

Q You stepped — pardon me. 

A I was standing at the right-hand side of that center doctr. 

Q, Had you stepped down on to the treadle? 

A I did not stop down on to the treadle after I looked up at the man. 

I stepped down on the treadle when the car got to the stop where I was supposed 
to got off. 

Q Was the defendant in bach of you or beside you at this time? 

A He v/as standing to the side of me there. 

Q Waiting to get off? 

A I don't know what he was waiting for. 

Q When you say hulking over you, what did you mean by that statement? 
Was he leaning over your shoulder or just standing there? 

A Standing there, leaning over. 

Q Leaning over what? 

A Leaning over towards me. 

Q And the only part of you that felt touched was the pocketbook on your 

hip? 

A That is right. (23) 

Q You had your arm like that (indicating)? 

A That is right. 

Q You didn't look down at your pocketbook at that time to see why it 
was pressing in to you, did you? 

A No, I didn't, because I had no idea that my pocketbook was being 
picked at that time. 

Q, Well, I am afraid you did not answer my question. You did not look 

at the pocketbook at that time to see what was being pressed in to you? 

A I didn't have to look at the pocketbook to see what was being pressed 
into me. The man was standing there beside me. 
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Q And you felt the pocketbook pressed in to you? 

A Yes. 

Q And you thought from that that he was being fresh? 

i 

A That is the impression I had. 

Q You say you looked at your watch after you got off the street car. 

Was there any reason for that? 

A Yes, there was a /ory definite reason for looking at my watch at that 

time. 

Q What reason was that? 

A Because I looked at my pocketbook and saw that my wallet was gone, 
and I wanted to know exactly what time I saw that and discovered it. And (24) 
I wanted to know when it was taken from ay purse, because I expected to report 
it. 

Q I see. Now, at that time you noticed your wallet was gone, and did 
you check for anything else in your pocketbook? 

A No, I didn’t, until I got home. 

Q Was there anything else missing besides the pocketbook? 

A There v/as nothing else missing besides the wallet. 

j 

Q, When did you l&ke out a report to the police? Y/hen did you notify 
the police? When did you notify anybody? 

A I notified the police the next morning. 

Q The next morning? 

i 

A Yes. 

Q How did you get homo from where you were? 

A It so happened that I had my street car pass in my hand when I got 
off that street car. ' 

Q, You caught another street car home? 

A I caught the N2 bus hone. 

Q Have you a telephone in your house? 

A Yes. 

Q How did you notify the police? Did you go down to the police (25) 
the next day or call them up? 

A I called uy next door neighbor, who is a Metropolitan Police officer 
and asked him what I should do in connection with notifying the police. 

Q Y/hat is his name? 

A Officer Neale. 

Q Do you know what precinct he is attached to? 
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A No, I do not. 

Q Vfaat did you do in pursuance of Officer Neale’s statement? 

A I called the precinct. 

Q Who did you talk to there? 

A I don’t remember the individual I talked to there. I talked to the 
officer on duty. 

Q What did you report to him? 

A I told him that my wallet had been taken from my pocketbool: on this 
Mt. Pleasant street car the afternoon before. 

Q, Did you say who took it? 

A I told him that I had a very good idea who took it. 

Q Did he ask you what you meant by that, and how you knew? Didn’t he 

ask you for some description of the man, and you told him that — 

A No. (25) 

3, Then at a later time did you talk to anybody regarding this? 

A At a later time I talked to Officer Best. 

Q And what did you tell Officer Best? 

A I told him exactly what I have told here in this courtroom today. 

Q That you had a very good idea of the man who took it, is that right? 

A That is correct. 

Q Did you tell him why you had a very good idea, give him any descrip¬ 
tion? 

A I said I looked up and saw the person and that I was very certain 
that the person who was standing beside me was the person who had taken my 
wallet. 

Q, Did you give a description of that person to Detective Best? 

A No, not at that tine. When he came I did. 

Q When he came where — to your house? 

A When he cane to interview me. 

Q What description was that that you gave Officer Best? 

A I identified the individual. 

Q What did you tell him he looked like? You told him a man stole (27) 
your purse, didn’t you? And didn't he ask you who the man was, and to describe 
him? 

A I described the colored man who was standing beside me on the street 
car as I have described him in this courtroom today. 

Q Couldn't you describe him again for us? Tell us what you told 
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Officer Best. 'That description did you give him about the man who robbed you? 
That is all I want to know. 


A I said there was a tall colored man standing beside me on the street 


car, and that he had on dark trousers and a light shirt, or white shirt. 


Q I see. And that was all you told him with respect 
of the defendant? 


to identification 


A At that moment, yes. 

Q Did you tell him anything within the following weeks besides what 
you just got through tolling me? 

A I identified the man. 

Q All right. Nov;, what date did you identify him, do you recall? 

A I identified the man in the Police Court, I think it was July 24, 
in a lineup. 

Q When was the first time you sav; the defendant after the alleged (28) 
robbery? 

A The first time I sav; the defendant in person after the robbery was 
in the police lineup. 

i 

Q And what date was that? 

A As I just got through telling you, as I recall it, it was July 24. 

Q And that was at the jail? 

A At the City Jail. 

! 

Q It was at the City Jail? 

A Yes. 

Q You are certain of that? 

A Well, yes. 

Q All right. How many people wer9 in that lineup? 

A There were about ten people. 

Q Ten? 

A As I recall, there were around ten men. 

Q Could there have been less? 

A As I recall, there were around ten men in the lineup. I didn’t count 

them. 

Q Were they all colored? 

A They were all colored. 

Q I here did the defendant stand with respect tc the other people (29) 

in the lineup? Was he No. 4, 5, 6, 7? 

A He was approximately in the middle of the lineup. 






Q Were they all about the same build as the defendant? 

A They were various heights, 

Q Various heights? 

A And various weights. 

Q, Now, isn't it a fact, Mrs. Lucas, that you viewed this lineup at one 
moment and you walked outside and then you came back and pointed to the defend¬ 
ant? 

A No, I did not. I most definitely did not. 

Q You were only in there once, is that right? 

A I was in the room only once, and I had only to look at the line once. 

Q Now, when you went down there, who took you to the jail? Sergeant 

3est? 

A Officer Best and the attendants of the jail that go in there. 

Q And what did Officer Best tell you when he brought you down there? 

Did he tell you that they had the man who stole your pocketbook? 

A No, he didn't tell me they had the man who stole my pocketbook. He 
told me they had a lineup and I was expected to identify the man. 

Q Well, you knew you were going to see the man that robbed you, (30) 
when you went down there, didn't you? 

A I felt that I would, 

Q X see. 

Would Your Honor indulge me for one moment? 

BY MR. DWYER: 

Q Did you ever find out this man's name, Mrs. Lucas, before you came 
to court this morning? 

A Yes, I knew his name from the records of the — 

Q Jail? 

A Of the department, the jail, and all the rest of it. 

Q All right. When did you find his name? Did you hear of his name 
before you went down there, after you went down there, or while you were down 
there, or when? 

In other words, my question is, Mrs. Lucas: The name “Benny Wigfall 1 ', 

did you hear the name Benny Wigfall before you went down to the jail? 

A I can't — I don’t recall. And in the first place, the name Benny 

Wigfall would not have had any meaning so far as I was concerned, because I did 

not know who Benny Wigfall was on the day my pocketbook was picked. 

Q I realize that. Before you went down to the jail, you don't recall 

hearing the name Benny Wigfall, is that correct? (31' 
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A I can't say that I do. My purpose for going to the jail was to iden¬ 
tify the person who had picked my pocketbook. 

Q And Sergeant Best told you that? 

A And that was my purpose. 

G Nov/, when you were at the jail, were you shown a list of names? 

A No. 

Q You were never at any tine, while down at the jail, shown a list of 
names? 

A I was not shown a list of names down at the jail. 

Q, You are sure of that? 

A I am certain of it. 

MR. DWYER: I have no further questions. 

MR. McLAUGHLIN: That is all. 

BY THE COURT: 

Q Let me ask you, do you remember when you last had your purse open 
before this event? 

A Yes, I do. i 

0 When was that? 

A Upstairs in Jelleff’s store in the shoe department. 

I made a purchase in the shoe department in Jelleff's and I had (32) 
u*y purse open than to get out my Charga-Plate. I used the Charga-Plate and I 
put it back. 

i 

Fortunately I did not put my Charga-Plate back in the wallet. I put 

i 

it in my little jacket I have my compact in. 

Q Did you have the wallet itself open? 

A No, I did not. 

Q You didn't open it at Jelleff’s? 

A No. My wallet was in my pocketbook, and what I had to do to get my 

Charga-Plate out of my wallet was to lift it up, because there was a little 

} 

pocket where I had it. I made my purchase and I put my Charga-Plate away. I 
know my wallet was there, because I specifically recall seeing it. 

Q Now, what I want to ask you is: Do you remember locking it then? 

A I fastened my pocketbook very securely then. 

j 

G You have a very definite recollection of that? 

A Yes, I do. 

y Vfaen you got on the street car and had it on your lap, did you notice 


it was closed? 


• • 

A I looked at my pocketbook and it was closed. 

Q Where did you keep your street car pass? 

A I usually kept my street car pass down in the jacket beside my (33) 
compact. 

Q, That would be in your pocketbook? 

A Yes, in my pocketbook. 

Q You opened that, didn’t you, to get on at Thirteenth and F? 

A No. That is why I specifically remember opening it and closing it, 
and what the condition of it was in Jelleff’s, because when I took care of 
putting away my Charga-Plate and all, I got my car pass out. 

Q You took your car pass out in Jelleff’s? 

A Upstairs, and then went downstairs and got on the street car. That 
is a habit of mine. I never get on a street car or bus without my fare in my 
hand. 

THE COURT: Are there any further questions? 

MR. McLAUGHLIN: I have no further questions. Your Honor. 

BY MR. DWYER: 

Q Did you ever see your wallet again? 

A No. 

MR. DWYER: No further questions. 

(The witness left the stand. 

MR. McLAUGHLIN: Call Officer Best. 

Thereupon, 

BERNARD WILSON BEST (34) 

called as a witness by counsel for the United States, having first been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q What is your full name. Officer? 

A Bernard Wilson Best. 

MR. McLAUGHLIN: The officer is just back from sick leave and has a 
very bad cold. Your Honor. 

BY MR. McLAUGHLIN: 

Q You are a member of the Metropolitan Police Department? 

A I am. 

Q, I know it is a little difficult, but just try to talk a little 
louder. 
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You are assigned to a particular detail? 

A I am assigned to the Robbery Squad. 

Q The Robbery Squad? 

A Yes. 

Q And did you arrest the defendant in this case? 

A I did. 

Q And when did you arrest the defendant? 

A I arrested the defendant on a street car — may I refer to my notes? 
P Yes. (35) 

A About 5:25 p.m. — 

Q On what date? 

A July 4, 1952. j 

Q What street car did you arrest him on? 

A On the Kit. Pleasant street car, northbound on Connecticut Avenue. 

Q Whereabouts on Connecticut Avenue? 

A At Connecticut and N, right at the stop before you go under the 

! 


viaduct. 

Q Had you seen him on that same streetcar prior to that time? 

A The day before. 

Q On that street car? 

A About the sane time, the very day before that. 

Q Did you receive a complaint from Miss Lucas? 

A Yes. 

Q As the result of that, did you take Miss Lucas to the District Jail? 
A I did. 

Q Was there a lineup there? 

A A lineup was conducted at the District Jail by the jail offi- (36) 
cials. 

Q By the jail officials, the lineup was made, is that it? 

A Yes. 

Q Talk a little louder. We have to hear you. 

Did Miss Lucas in your presence identify anybody in that lineup? 

A She did. 

Q Look up, so your voice will carry. 

Now, who did she identify in that lineup in your presence? 

A The defendant, Benny Wigfall. 

Q After the defendant was identified by Miss Lucas, did you question 
the defendant? 

17 




A Yes. 


• • 

Q, Did he make any statement to you at that time? 

A He did. 

Q What did he say, if anything, if reference to bringing Miss Lucas 
there? 

A I questioned the defendant concerning this particular case, and he 
said he wasn't going to say anything, and it didn't make a damn if we brought 
a thousand of them in there and identified him, he still wasn't going to admit 
anything. 

MR. McLAUGHLIN: That is all. (37) 

CROSS EXAMINATION 

BY MR. DWYER: 

Q, Now, Officer, when did you first find out about this alleged robbery? 

A This particular robbery? 

Q Yes, the one we are talking about, concerning Mrs. Lucas? 

A Mrs. Lucas' report of this robbery was among many such reports. 

Q Do you recall the date that you heard of this alleged robbery from 
Mrs. Lucas? 

A It was on the 11th, I believe, July 11, 1952. 

Q, Did the report come to you from Mrs. Lucas, or by other means? 

A The report came to me, not directly from Mrs. Lucas. 

MR. McLAUGHLIN: Talk a little louder, please. 

THE WITNESS: The report was given to me and I contacted Mrs. Lucas, 
BY MR. DWYER: 

Q What date did you contact Mrs. Lucas? 

A Shortly after the 11th. 

Q Do you have it in your notes? 

A No, I don't have those notes with me, I am sorry. (3 8) 

Q Did you go to her house, or talk to her by phone? 

A I talked to her by phone and then went to her house. 

Q Do you recall the substance of the conversation with her by phone? 

A Other than making the arrangements for me to come to her house. She 

told me the directions on the telephone and how to get there, and so forth. 

Q Then you didn't discuss any aspects of the alleged crime over the 
telephone? 

A Not that I remember. 

Q Then you went to her house? 


1G 


A Yes 


Q Do you rocall what data that was? 

A I don’t recall the date. 

Q Do you recall approximately what date it was you went to her house? 

A Well, I an going to say it would he two or three days after my 

talking with her on the telephone, after the report of this alleged robbery. 

Q, You don’t know when the report came in to you, then, is that correct? 

A la', terribly sorry, I don't have those notes. I wasn't aware (39) 
this case was coining up today, and I just had time to grab my jacket and bring 
it over here as it was. 

Q, I realize that. Officer, and I realize you had many cases. However, 
you were present and you are a Government witness here, and the rest of them 
are testifying from their own memory. 

MR. McLAUGHLIN: I object to this, if Your Honor please. 

THE COURT: Yes. This is not the time to argue. 

MR. DWYER: I have no objection to him — 

MR. McLAUGHLIN: Just a minute, if Your Honor please. 

THE COURT: The objection is sustained. Do not make any comment. You 
can make your argument later. 

BY MR. DWYER: 

Q Do you recall when you went to Mrs. Lucas' house, do you recall the 
description she gave of the man who stole her pockotbook? 

A Yes. 

Q What description was it? 

A She described the man as about 35 years old, dark skinned colored 
man, about six foot, weighing about 200 pounds, and I believe she said he had 
on a white shirt, dark pants and short sleeves. (40) 

Q Short sleeves, too? Did she give any other identifying characteris¬ 
tics? 

A No, not that I know of. 

Q, y'nd at that time did you suggest anything to her? 

A Did I suggest anything to her? 

Q Yes. / 

A I showed her some photographs at that time. 

Q All right, you showed her some photographs. Did she pick out any of 

them? 

A Yes, she did. 
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Q Which one did she pick out? 

A She tentatively identified the photograph of Benny Wigfall. 

Q And what date was this? 

A As previously stated, I am not positive. 

Q Let me rephrase that question. Was this the first time you were at 
her house or the second time, that she tentatively identified the picture of 
Benny Wigfall? 

A It was the only time I was there. 

Q, Then is it true that you went to Mrs. Lucas' house with a number of 

photographs for her to identify? 

A That is right. 

Q Did you take a number of them up there? (41) 

A Quite a few. 

Q And at that time she did tentatively identify the picture of Benny 
Wigfall? 

A Yes. 

Q Now, when was the next timo you saw Mrs. Lucas? 

A I didn't see Mrs. Lucas again until after I bad arrested the defend¬ 

ant, and Mrs. Lucas was contacted, and I picked her up and took her to the 
District of Columbia Jail. It was on August 14. 

Q August 14? 

A That is right. 

Q Have you checked your notes for that date? 

A Yes. 

f, You are certain it was the 14th of August? 

A Yes, I am positive. 

Q All right. You took her down to the jail, '/.'hat happened down there? 

A The District Jail had prepared a lineup consisting of the defendant 
and six other men of like general description. 

Q Like general description? 

A Yes. 

Q And did you — pardon me. Do you wish to refresh your memory (42) 
again? 

You brought the witness, Mrs. Lucas, into the jail at that time and 
told her you thought you had the man? 

A No. I told her that I had made an arrest. 

Q You had made the arrest? 
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A And I wanted her to view the lineup. 

Q And did you tell her who you made the arrest of? 

A I don't recall whether I did or not. As I recall, this case received 

quite a bit of publicity because of the — well, never mind why. I may have. 

I don't know whether I did or not. 

Q Let me go back one step. At the time Mrs. Lucas tentatively identi¬ 
fied the picture of Benny Vigfall, did you tell her that was Benny l/igfall? 

j 

A No, I don't think I did. 

Q You mado the arrest, brought her down to the jail, and brought her 
into the lineup? 

A No. I brought her to the jail. The jail officials conduct all the 
lineups. 

i 

Q Did you show her any list of people who were to bo in the lineup at 
that time? I 

A No. I didn't know, myself. 

Q You didn't know who was to be in the lineup? 

A No. I called up and I asked them to arrange a lineup with a (43) 

certain defendant in the lineup. That is all I have to do with it except 
bringing the witness down. 

Now, the jail officials conduct the lineup themselves. Ue have 
nothing to do with it. They pick out six or seven men of like description to 
the man we request be placed in the lineup, and they conduct a lineup. 

Q You did tell the jail officials that you wanted Benny Wigfall in 
that lineup? j 

A Definitely. I called ahead and had then prepare a lineup with the 
defendant Benny Vigfall in the lineup. 

Q You walked into the jail with Mrs. Lucas? 

A Yes. 

Q And that is where the lineup was held, was it not? 

A No. You come into the District Jail — 

j 

Q V/as it in a large room? I don't care — 

A Yes. 

Q, And they were already there, the people who were in the lineup? 

A Yes. 

Q And how many people were there, again, seven or ten? Have you got 
the list there? 

A Yes, I do. Seven, including the defendant. 
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Q Seven including the defendant. No’.;, do you recall where the defendant 
was in this lineup, first, second, third, in the middle, or where? 

A The defendant was fourth from the left. 

Q Fourth from the left. That would mean he was in the middle, would it 
not? Three on each side of him? 

A That is right. 

Q. Is that right, sir? 

A That is right. 

Q All right. Now, did Mrs. Lucas walls right over and say, "That is the 

man-? 

A Mrs. Lucas was taken up by the — 

Q Jail officials? 

A — conducting the lineup. V/e were compelled to stay in the bad: while 
he conducted the lineup. The jail officials escorted Mrs. Lucas up to where 
these mon were standing, and I observed from where I was standing that she 
looked for a moment and then walked up and pointed out the defendant Benny 
V/igfall. 

I have here a slip which is made up by the District Jail officials, 
with a notation —> 

Q, When did you get that slip? 

A This is a copy of the slip made up directly after the lineup. (45) 

Q Directly after the lineup? 

A Directly after the lineup. 

Q May I see tho slip? 

A Yes. 

All lineups that are made, an official record is made by jail offi¬ 
cials. Upon my request, I received a copy of it. 

Q. You say you did not receive a copy of this before you went in? 

A No, I didn't. 

You see, the lineup wasn't held until after we got there. 

Q Did you show this list to Mrs. Lucas? 

A No, I never did. 

Q Did you show it to her afterwards, after the lineup? 

A No, she never saw that. 

Q Didn’t she ever know the man’s name? 

A Well now, whether she knows the man’s name or not, she may have. 

Q Well, as far as you know, do you know whether or not she found that 
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man's name when you were down there? Did you hear anybody tell her, or did you 
tell her, or did you show her this list? (46) 

A No, she never saw that list. Nov/, whether or not she heard the man’s 
name mentioned after the lineup, that may be in discussion after — 

MR. McLAUGHLIN: But you don't know that? ! 

TEE WITNESS: No. 

MR. McLAUGHLIN: Say so. 

BY MR. DWYER: 

Q I don’t want conjecture. 

A She may have — 

0 I don't know what she may have, but do you ’mow. Officer? 

A I don’t know. 

Q Was it said in your presence, in other words? 

A No. i 

Q, When did you get that slip, when you walked out 6f the jail or when 

you wore still in the room with the men in the lineup? 

A After the identification was made by Mrs. Lucas sho was escorted 
outside and I requested permission to talk to the defendant, and the defendant 
made the statements which I have previously stated. 

Q Did you ask him where he was on that data? 

A I asked him about this particular case, and he denied it. (47) 

Q Did you ask him about the date, while you wore questioning him, the 
date of July 11th, did you ask him — 

A Well, no. When I asked him — 

Q I don't know anything else except about the 11th of July. Did you ask 
him what he was doing on the 11th of July and whether or not he had committed 
this crime? 

A Yes, I asked him whether he had committed this crime, and he stated 

he didn’t have anything to say and it didn’t make a damn if I brought a thou¬ 

sand of them in to identify him, he wasn’t going to make any admissions. 

Q In other words, he declined to talk to you. He knew you were a 
policeman? 

A He know. 

Q Could I see the notes you have been testif>dng from? 

A Yes. 

MR. DWYER: Would Your Honor indulge mo for one moment? 

I have no further questions. 
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MARIE A. LUCAS, 

having previously been duly sworn, was recalled as a witness by counsel for the 
United States and testified further as follows: 

THE COURT: Do not aslc any other questions. (50) 

DIRECT EXAMINATION 

BY MR. MCLAUGHLIN: 

Q You testified on July 11 you got off that street car at Connecticut 
and H, did you say? 

A That is right. 

Q And that Connecticut and H that you refer to, that is in the District 
of Columbia, is it not? 

A That is right. 

Q And on that day of July 11 you got on the street car at Thirteenth 
and F? 

A That is right. 

Q And that was in the District of Columbia? 

A That is right. 

Q, And all of the time you were in the District of Columbia until the 
time you missed the contents of your pocketbook? 

A That is right, 

MR. McLAUGHLIN: That is all. 

MR. DWYER: I have no questions. Your Honor. 

THE COURT: Step down. 

(The witness left the stand.) 

MR. DWYER: The defendant will take the stand. No, never mind. (51) 
V/c will submit the case. Your Honor. 

COURT’S CHARGE TO THE JURY 

THE COURT (Laws, C. J.): Members of the jury, the question for you to 

decide in this case is whether this defendant committed what is known as the 

crime of robbery. 

There are various ways to commit the crime of robbery, but in this 
case the claim of the Government is that this defendant by stealthy seizure and 
snatching took from the person of Mario A. Lucas something of value, 'that is, a 
wallet of the value of about two dollars and some $11 in money. 

The crime of robbery is committed if one actually stealthily takes 

from off the person of another something of value, and the question in this 

case is whether this defendant committed the act or whether the wallet (52) 
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and the money cane out of her purse in some other manner. 

The case is of necessity, as you have noticed, if you find a case is 
made out, one of circumstantial evidence* No one seems to have seen the defend¬ 
ant take the wallet from the purse or open the purse. However, the Government 
maintains that there are certain circumstances which do indicate guilt. 

The Government maintains that this lady recalled closing her purso at 
Jelleff's department staro and know it was closed; that it was in her lap on 
the trip, and that when she got up it was closed, and that at the time she was 
about to alight she felt herself^jostled^^d her pocketbook pressed against her 
hip, I think she said, and that she looked up and saw this defendant; that 
immediately after that she got off and found that her pocketbook was open with 
the wallet gone and its contents gone. 

From that the Government maintains that you would infer guilt on the 
part of this defendant, that those circumstances are sufficient to convince you 
of the guilt of the defendant. 

The defendant, on the other hand, maintains that the Government’s 
case does not justify that inference of guilt. 

The defendant never at any time admitted his guilt, except when (53) 
this lady identified him he stood mute or refused to talk concerning the 
.mr.ttpx. He had a right to do that under the law. There is nothing that makes 
the defendant have to talk at all. There is no requirement on him to engage 
in conversation or to deny or admit anything. He can stay mute if he wants to, 
and you do not draw any unfavorable inference from the fact that he did not 


talk aoout the .matter. 


You can take into consideration what he said, if 


you think it has 


any weight, but the defense maintains that the circumstantial evidence in the 
first place did not warrant the inference that this was the man who took the 
purse; that there were other people on the car; that it was crowded and that 
this/jostling\aight have occurred to anybody, and that it is not strong enough 


to indical 


at he vas the one who did it. 


You have heard the argument of his counsel, of course, and the posi¬ 
tions he took. I do not undertake to repeat all of them, but that is the 
general nature of the defendant’s position. 

Of course the Government in order to establish guilt here has to 
establish both the identify of the defendant as the one who was on the car, and 
also having established that, that this man actually took the money, or (54) 


the wallet out of the pocketbook. 
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It is for yon to decide on the circuiAstances^yf this case, from v/hat 
you heard, which version is the correct one. 

In coming to your decision you arc to judge the case according to the 
law which is established in every criminal case, and that is, that a defendant 
starts the trial presumed to he innocent, and that prosunption stays with him 
until and unless the jury finds guilt beyond a reasonable doubt. That is true 
in regard to every case you hear. Of course it is true in this case. 

V/e take the position in the United States that if a person is charged 
with a crime, he is presumed to bo innocent, that our citizens do not normally 
commit crimes, and in order to establish guilt the prosecution must convince 
the jury beyond a reasonable doubt, 

Teat does not mean you may not have a doubt arise in your mind. Some¬ 
times we have doubts arise in our minds which when we reason with them, discuss 
them and analyze them, we find they disappear. If you have a doubt arise in 
your mind as to the guilt of this defendant and then you reason with it and 
upon analyzing the circumstances you find it leaves you, then it is not a (55) 
reasonable doubt and you would find him guilty. If, on the other hand, you 
should have arise in your mind a doubt which stays with you after you reason 
with it — it has come up in your mind and you say, "I have a doubt as to his 
guilt ; ' and you reason with it and talk about it among yourselves, and then it 
still causes you to hesitate as to arriving at his guilt, then that doubt has 
stood the test and under those circumstances you should return a verdict of 
not guilty. 

Based upon that law and applying in to the evidence, you will decide 
this case, as you do every case that is brought before you. 

Anything further, gentlemen? 

MR. McUJJGHLIN: The only thing. Your Honor, is the matter of no 
greater weight as far as circumstantial evidence is concerned as contrasted 
with direct evidence. 

MR. DWYER: I have nothing furthor. 

THE COURT: There is no particular weight that you give to any type 

of testimony. Sometimes you might think that circumstantial evidence is 

stronger than real evidence, evidence actually seen. Sometimes you might say 

it is a good weaker than that. You are the sole judgos of that. I did not mean 

to indicate to you that circumstantial evidence is weak. That is a matter (36) 

for you to decide. If you think it is weak, v/e 11, all right t If you think it 
is strong, you have the ri^ht to decide the case as you see fit, according to 
the way you sov.- it beyond a reasonable doubt. 
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Take the case, select your foreman and try to arrive at a unanimous 

verdict. 

(Thereupon at 12:30 o’clock p.m. the jury retired to deliberate their 

verdict.) 

(Thereupon, at 3:35 o'clock p.n., the Foreman of the Jury noti- (57) 
fiod the Deputy Marshal and the Deputy Marshal informed the Court that the jury 
i/as ready with its verdict.) 

(Thereupon, the Court having resumed the 3cnch, counsel for the 
Government and counsel for the defendant, and the defendant, being present, 
the jury was returned into the courtroom and the following occurred:) 

THE DEPUTY CLERIC GF COURT: Madam Forewoman, has the jury agreed upon its 
verdict? 

THE FOREWOMAN: We have. 

THE DEPUTY CLERIC: What say you as to the defendant Benny V/igfall? 

THE FOREWOMAN: Guilty as charged. 

THE DEPUTY CLERK: Members of the jury, your forewoman says you find the 
defendant, Benny V/igfall, guilty as charged, and that is your verdict so say 
you each and all? 

(The jury indicated in the affirmative.) 

Washington, D. C. (l) 
January 30, 1953 

The abo/e-entitled matter came on for argument on a motion for a new trial 
before HONORABLE BQLITHA J. LAWS, CHIEF JUDGE. 

APPEARANCES: 

ARTHUR J. McLAUGHLIN on behalf of the United States of America 

j 

JOHN J. DWYER on behalf of the defendant 

MR. DWYER: You will probably recall the lunacy hearing which was held (2) 
before you several weeks ago, and then the Court may recall also that there was 
a motion subsequent to the lunacy hearing for a verdict non. We had wanted to 
wait until Your Honor had heard the motion for the verdict non. 

May it please the Court, the Court is doubtless well aware of the long 
series of cases in lav; which hold that when—particularly in our D. C. Code, 
and also Title lo, which state that when a person is insane or not mentally 
competent to consult with counsel, he can not be triad, or having been tried, 
can not be sentenced, or if, of course, he is not competent at the time of tho 
crine he can not be convicted, because necessary elements are not present. 





Now, Doctors Gilbert and Perretti in their reports which were filed, (3) 

I believe, in Criminal 1388-52, which was the companion case to this one, 
stated very definitely that the defendant was not mentally competent at the 
time of their examination. 

During the lunacy hearing which was held before the Court, they stated 
further, if my memory serves mo correctly, that it was their opinion that he 
had not been mentally competent, and was unable to assist counsel, and was 
further, in their opinion, unable to stand trial for some fairly substantial 
period proceeding the lunacy hearing; more specifically, if my memory again 
serves me correctly, that he v/as not mentally competent at the tine, at least, 
of his trial, and quite probably at the time the crime was allegedly committed. 

Your Honor, of course, did try the first case in this series, and may 
recall that the defendant did not at that time take the stand in his own 
behalf. 

There may be a question in Your Honor’s mind as to why the motion for a 
lunacy hearing was not filed before the first case, and as for that, we were 
entered in the case, as the records probably show, the morning of the trial 
itself, and had had an opportunity to talk with Y/igfall only once. Sub- (4) 
sequent conversations with Y/igfall revealed the facts which led us to petition 
the Court far an examination by the Doctors, and of course the records will 
show the Doctor’s returns. 

THE COURT: I would like to ask you two questions: (5) 

Have you found any authorities to that effect? My idea of the lav: has 
been, and I thought the Court of Appeals had decided that in case of any expert 
the Court tells the jury that the expert’s testimony normally is accepted, 
because they are trained in that field, they know the subject quite a great 
deal better than other people. However, I thought the cases, at least cno of the 
cases, said that it was the duty of the Court to tell the jury that they didn’t 
have to accept it, with the idea even experts could be mistaken, and that (6) 
the jurors should decide the matter. In other words, I don't think the mere 
fact alienists testify would compel another test. I don't think so. If you 
have any cases on it, I would bo glad to read them. 

MR. DWYER: Y/e have no quarrel vith the lunacy hearing, because in that 
case the defendant* v/as carrying the burden, and obviously failed to sustain it. 

THE COURT: Of course the Court does have before it the finding of the jury 
on the very point you say is controlling. 
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Washing 


ten, D. C. 


January 15, 1553 

The above-entitled cause came on for hearing on a notion before nQNCRAELE 


BOLITHA J. LAWS, Chief Judge. 


APPEARANCES: 

On behalf of the United States of America: 

ARTHUR J. McLAUGHLIN 
On behalf of the defendant: 

JOHN J. DWYER 

MR. DWYER: Your Honor probably recalls this case, the lunacy inquest (2) 
approximately one month ago, in which Doctors Gilbert and Poretti were called 
by the defense. Both of then testified categorically the;* believed the nan v:as 
of unsound mind at the present tine. 

They were subject to cross-examination. The jury was given the case. The 
jury returned with a verdict that the nan was of sound :iind. 

It is our contention. Your Honor, and we respectfully subnit, in view of 
the fact no evidence was offered by the Government to rebut the evidence for 
the defendant that the man was of unsound mind, that that verdict was errone¬ 
ous. We are hereby moving Your Honor to set that verdict aside. 

THE COURT: Hasn't the Court of Appeals directly decided the jury isn't 
bound by the testimony of physicians? 

MR. DWYER: Yes, Your Honor. 

THE COURT: I think there is a case directly in point, and I third: I told 
the jury in this case normally they would follow them, be expected to follow 

j 

then, but they weren't bound to, and I thought I obeyed the Court of Appeals 
very implicitly. 

MR. DWYER: If Your Honor please, I believe in that case there was evi- (3) 
dence submitted by the Government to the effect the uan was of—I forget what 
the case was, but we did check the case about two weeks ago. In that case wo 
say there uas evidence submitted by the Government to the contrary. In this 
case there was none. The Government introduced no witnesses. 

THE COURT: Do you have any cases to overcome that? 

MR. DWYER: I haven't been able to find any decision directly in point, 
where you had a lunacy inquest, and two Doctors testified the defendant was of 
unsound mind, the Government offered no evidence and the jury found the man of 

j 

sound mind. I have no case, couldn't find any case to that effect. 
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We predicate our position on the question of law where there is no evi¬ 
dence reasonable men could differ they must come back with a verdict according 
to the evidence, 

TEE COURT: You would be in position, if that were true, there is ground 
at the conclusion of your evidence for the Court to make a finding, 

MR. DWYER: Yes, Your Honor, we certainly would. In this case. If Mr. 
McLaughlin had testimony there would have been some evidence. 

THE COURT: He cross-examined those Doctors pretty carefully. Apparently 
the jury thought he forced some statements from them that indicated sanity (4) 
and possible malingering. 

MR. DWYER: However, their statements were categorical. 

THE COURT: I tell you, unless you have got something in point on that, I 
think the lav; is pretty clear they do not have to accept the statements of 
Doctors. Suppose a Doctor on direct-examination says the man is insane, and 
then on very thorough cross-examination the District Attorney weakens his 
statement and the jury just draws a different conclusion? I believe they have 
got a right to do it. 

MR. DWYER: Yes, Your Honor, we have no argument with the fact the jury 
doesn't have to believe a psychiatrist. Ue concede that point of lav;. It is 
well established. It is our contention there is no evidence here. V/e believe 
once the question of sanity has been introduced there must be evidence to over¬ 
come that. 

THE COURT: I think I will have to overrule your notion. 

MR. DWYER: Very well. Your Honor. 

Washington, D.C., . (5) 

June 10, 1955, 

The above-entitled cause came on for hearing on a motion for new 
trial before the Honorable BQLITHA J. LAVS, Chief Judge, at 10 o'clock a. m. 

APPEARANCES: 

On behalf of the United States: 

ARTHUR J. McLA-UGHLIN, Esq., 

Assistant United States Attorney. 

On behalf of the Defendant: 

DeLONG HARRIS, Esq. 

DR. JOSEPH L. GILBERT (11) 

a witness called on behalf of the defendant, having been first duly sworn, was 
examined and testified as follows: 
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DIRECT EXAMINATION 


BY MR. HARRIS: 

Q Will you state your name and occupation, sir? 

A Joseph L. Gilbert. I am a physician for 36 years and I am chief of 
the Psychiatric Service — 

MR. McLAUCHLIN: I will stipulate his Qualifications. 

THE WITNESS: May I finish that one answer? 

I a.; chief of the Psychiatric Service at St. Elizabeths Hospital to 
which institution I returned November 1, 1953. 

j 

MR. HARRIS: I understand the Government will stipulate as to the 
Qualifications of the Doctor. 

MR. McLAUGHLIN: Oh, yes. 

BY MR. HARRIS: 

C; I direct your attention to the month of December, 1952, and ask you 
had you during that month or thereabouts been appointed by this Court to ex¬ 
amine the defendant, Benny Vigfall, to determine his mental state? Were you 
appointed by this Court December, 1952 to examine Benny Vigfall? 

A Yes, sir. 

Q, Did you examine him pursuant to that appointment? (12] 

A Yes, sir. According to my records, I examined Benny Vigfall on 

December $ and December 13, 1952. 

Q Doctor, as a result of those examinations, what were your findings 
with respect to Benny Vigfall? 

i 

A As a result of my examinations on the dates given, it was my opinion 
at that time that he was of unsound mind. 

Q, Now, what was the nature of his mental disorder. Doctor? 

A As a result of the examinations I reported at that tine that I 

thought he was suffering from dementia praecox, the most common type of mental 

} 

disorder. 

C Doctor, I ask you if that particular mental disorder is one that 
occurs suddenly, or is it one that occurs gradually over a period of time? 

A Usually, and in most cases. It is of gradual development and you 
night say insidious end gradual in its development. 

Q Now, as of the date of December 6 when you first saw Benny Vigfall, 
Doctor, in your opinion how long has this condition been in existence? 

A Well, at the tine of the examination I thought it had existed for 

; 

some period of time. I couldn't tell how long, but from the information and 
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the examination it .ay opinion then it had been going on for at least sev¬ 
eral months, to possibly a year or so at that tine. (13) 

Q. Doctor, bearing in mind your examinations on the 6th and 13th of 
December, 1952, can you give an qpinion as to the mental condition of the de¬ 
fendant on the date of October 23, 1952, a period slightly less than two months 
prior thereto? 

A Could I refer to a copy of my transcript? 

MR. McLAUGHLIN: Oh, no. You have got your notes there. 

THE COURT: Did you make notes as of the date of the examination? 

THE ’TITNESS: Yes, sir. 

THE COURT: You can refer to them. 

THE WITNESS: Well, according to the examination the mental disorder 
had antedated the date that you gave, the October date. 

BY MR. HARRIS: 

Cl Had antedated the date I gave you of October 23 of that year? 

A Yes, sir, that was my qpinion at that time. I would like to state 
now, however. Your Honor, that I have no opinion about the case at this time. 

Q We are not concerned with the case on this date. 

A Other developments have occurred. 

THE COURT: What he is trying to ascertain is whether you are (14) 
able to tell whether this nan on October 23, 1952 and January 30, 1953, was 
able to understand the proceedings involved in this criminal charge and able 
to assist his counsel in connection with them? 

THE WITNESS: Yes, sir, I understand, but I am dating my opinion back 
to the time I made the examination. There are developments t&fft have changed my 
opinion since. 

THE COURT: You can tell about that. 

THE WITNESS: It was my opinion then that it dated back to that date 
in October. 

BY MR. HARRIS: 

Q To October 23rd, 1952? 

A Yes, sir. 

C* And it is your opinion that on that date he was of unsound mind? 

i. It was uy qpinion then. It isn't my opinion now. 

Q v /hen was the last time you examined this nan. Doctor? 

A Examined him? 

C- Yes, sir. You examined him on October 6 and October 13. 
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A No, December 6. 

0 I am very sorry, 

A And December 13, 1952, and I have had no connection with the case 
since he was in court on December 19, 1952. 

Cl And on December 19, 1952, you testified at a hearing, did you (15) 
not, sir? 

i 

A In a hearing, that is correct, yes, sir. 

Cl And you testified as to your opinions with respect to your examina¬ 
tions of October 5 and October 13, 1952? 

A No, sir, as to my examinations as of December 6 and December 13, 1952. 

Q And you gave your opinion as to the probable existence of this condi¬ 

tion for a period of years, do you recall that, sir? 

A Yes, sir, that was my opinion at that time. That is correct. 

MR. HARRIS: Very well. I have no more questions. 

CROSS EXAMINATION 

BY MR. MCLAUGHLIN: 

Ci Doctor, what is your opinion today as to his mental condition on 
October 23rd, 1952? 

A I have no opinion as to his mental condition on that date. 

Q V/hat? 

A I have no opinion as to his mental condition on that date. 

C> In other words, you would not express to His Honor an opinion as to 
his mental condition on October 23rd, 1952? 

A Based on developments after my examination I referred to in the (IS) 
report. 

Q In view of what you have testified to from that information and what 

you based — from the information you have now, do you want to change your 
opinion as to what you testified previously as to his mental condition on 
December 6 — 

.A I an stating I have no opinion as to his mental condition at the tine 
of the October date. 

Q You have no opinion at all, is that right? 

A No, sir. 

Q How about on January 30, 1953? 

A I had no connection with the case on that date. 

Q, I appreciate that. Can you express an opinion as to his mental condi¬ 
tion at that time? 
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A No, sir. 

Q What? 

A No, sir. 

THE COURT: Let me ask you a question. I don’t quite understand what 
you mean by developments. It is perfectly all right for you to tell me what 
you have in mind. 

THE WITNESS: Yes, sir. First of all, at the time or after my examina¬ 
tion as I have frequently done, I have consulted with the people who had charge 
of him. That conversation happened to be with the young custodial officer, 

Mr. Rogers, who is here this morning, whether he remembers it or not. And (17) 
at that time this was a brief conversation, but I remember the highlights of it 
very clearly, and I think— 

MR. HARRIS: Your Honor, I don’t know the full extent of the Taylor 
decision, but is the doctor now permitted to testify as to some information 
given him cr* some layman? 

THE COURT: V/ho is Mr. Taylor? 

THE WTTNESS: Mr. Taylor? 

MR. McLAUGHLIN: Mr. Rogers, he said. 

THE WITNESS: Custodial officer in the wing where this man was cared 
for at the tine I was carrying out the examinations. 

THE COURT: Well, now, is a part of the alienist’s diagnosis of a 
mental state that which he hears from other people. 

THE WITNESS: Well, if it is supported — I will if it is supportive, 
contradictive or otherwise, I made a practice to obtain it, and of course in 
the more severe cases— 

THE COURT: Maybe you better not tell me what he said, but in all 
events, a certain conversation you had with Mr. Rogers has led you to doubt 
your diagnosis, is that right? 

THE WITNESS: That I recall now, together, linked up with other 
developments since about which I did not know until after the appearance in 
Court as of December 19, 1952. 

THE COURT: Conversation with anybody except Mr. Rogers? (li. : ) 

THE WITNESS: Mo, sir, that v/as back in 1952. I have not since. 

THE COURT: I mean I want to be sure to get this right. I understand 
right now you say you do not have any opinion as to Mr. Wigfall’s state of 
mind or condition of mind on October 23rd, 1952, or January 30, 1953? 

THE WITNESS: Yes, sir. 
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THE COURT: ..nd that the reason for that is you had certain matters 
told you by Mr. Rogers which .iade you question your diagnosis back ir. December 
of 1952, is that right? 

THE I7IIJ.'jS: Yes, sir, only connected with other infer - ation and 

facts. 

i 

THE COURT, '/here did you get that inf on ation and those facts? 

THE V/ITNEoS: The inforr - .aticn that Mr. HcLau hlin brought out at the 
ti. :e of the hearing was one. I 

THE COURT: 111 right. I just wanted to know v;hat it was, not the 
substance, but what wade you change your mind. All right. 

THE WITNESS: Second, and at that tine the finding of sound mind by 

the jury. 

THE COURT: All right. 

THE WITNESS: Then, lastly, that the apparent absence of any (19' 
subsequent examinations or other — examinations or efforts to do anything 
about any mental condition that night have been present. 

THE COURT: Any further questions? 

MR. McLAUGHLIN: No, I have nothing, in view of the testimony. 

REDIRECT EXAMINATION 

3Y MR. HARRIS: 

Q, In other words, I understand your testimony on December 19 you had 
an opinion that this nan on those days was of unsound nind. On December 19, 

1952, at that tine you had an opinion, did you not, sir? 

A Yes, sir, at that tine I did. 

Q And that opinion was that on the dates in question the defendant was 
of sound mind, is that correct, sir? 

A Yes, sir, without — nay I add there. Your Honor, without this knowl¬ 
edge of the subsequent developments. 

f . Yes, sir. Now, after the date of December 19, 1952, you received 
certain information from Mr. Rogers and other persons, is that correct, sir? 

A No, I can’t relate the date that the information came to me from 
Mr. Rogers. , 

Cj As a result of that you say now you have no opinion as to those dates, 
October 23rd and January 30? 

A Not on that alone. Not on that alone. Togother with all the other 
elements that I named. (20) 

Q It is your opinion that you could not now express an opinion? 
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A No, sir. 

Q What? 

A No, sir. 

THE COURT: Let me ask you a question. I don't quite understand what 
you mean hy developments. It is perfectly all right for you to tell me what 
you have in mind. 

THE WITNESS: Yes, sir. First of all, at the time or after my examina¬ 
tion as I have frequently done, I have consulted with the people who had charge 
of him. That conversation happened to be with the young custodial officer, 

Mr. Rogers, who is here this morning, whether he remembers it or not. And (17) 
at that time this was a brief conversation, but I remember the highlights of it 
very clearly, and I think— 

MR. HARRIS: Your Honor, I don't know the full extent of the Taylor 
decision, but is the doctor now permitted to testify as to some information 
given him b” some layman? 

THE COURT: Who is Mr. Taylor? 

THE WITNESS: Mr. Taylor? 

MR. McLAUGHLIN: Hr. Rogers, he said. 

THE WITNESS: Custodial officer in the wing where this man was cared 
for at the time I was carrying out the examinations. 

THE COURT: Well, now, is a part of the alienist's diagnosis of a 
mental state that which he hears from other people. 

THE WITNESS: Well, if it is supported — I will if it is supportive, 
contradictive or otherwise, I made a practice to obtain it, and of course in 
the more severe cases— 

THE COURT: Maybe you better not tell me what he said, but in all 
events, a certain conversation you had with Mr. Rogers has led you to doubt 
your diagnosis, is that right? 

THE WITNESS: That I recall now, together, linked up with other 
developments since about which I did not know until after the appearance in 
Court as of December 19, 1952. 

THE COURT: Conversation with anybody except Mr. Rogers? (is) 

THE WTTNESS: Mo, sir, that was back in 1952. I have not since. 

THE COURT: I mean I want to be sure to get this right. I understand 
right now you say you do not have any opinion as to Mr. Wigfall’s state of 
mind or condition of mind on October 23rd, 1952, or January 30, 1953? 

THE WITNESS: Yes, sir. 
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THE COURT: *.nd that the reason for that is you had certain otters 
told you by Fa'. Rogers which iiade you question your diagnosis back in December 

j 

of 1952, is that right? 

THE IT’JJbS: Yes, sir, only connected with other inf or- ation and 

facts. 

THE COURT, '/here did you get that inf on ation and those facts? 

THE ’./ITHE5S: The information that Mr. McLau. hlin brought out at the 
ti. :e of the hearing ;.'as cue. 

THE COURT: All right. I just wanted tc know what it was, not the 
substance, but what made you change your nind. All right. 

THE V/ITN2SS: Second, and at that time the finding of sound :.iind by 

the jury. 

THE COURT: All right. 

THE l/ITNESS: Then, lastly, that the apparent absence of any '19; 
subsequent examinations or other — examinations or efforts to do anything 
about any mental condition that might have been present. 

THE COURT: Any further questions? 

MR. F.cLAUGHLIN: No, I have nothing, in view of the testimony. 

REDIRECT EXAMINATION 

3Y MR. HARRIS: 

Q, In other words, I understand your testimony on December 19 you had 
an opinion that this man on those days was of unsound mind. On December 19, 

1952, at that time you had an opinion, did you not, sir? 

A Yes, sir, at that time I did. 

C- And that opinion was that on the dates in question the defendant was 
of sound mind, is that correct, sir? 

A Yes, sir, without — nay I add there. Your Honor, without this knowl¬ 
edge of the subsequent developments. . 

/, Yes, sir. Now, after the date of December 19, 1952, you received 
certain information from Mr. Rogers and other persons, is that correct, sir? 

A No, I can't relate the date that the information came to me from 

i 

Mr. Rogers. 

Ci As a result of that you say now you have no opinion as to those dates, 
October 23rd and January 30? 

A Not on that alone. Not on that alone. Togother with all the other 
elements that I named. (20) 

Q It is your opinion that you could not now express an opinion? 
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A Yes, sir, that is correct, that I feel that I do not have an opinion. 

Q You have not examined the subject, have you? 

A I didn’t quite get the question. 

Q I say you could not express an opinion as the result of having not 
examined the subject, that is, Benny Wjgfall, subsequent to December 19th? 

A No, that isn’t the reason. 

TIE COURT: The v/ay I understand it, Mr. Harris, is by reason of what 
he learned later, he doubts his diagnosis back in December, isn’t that right? 

THE WITNESS: I questioned my own opinion on that diagnosis. 

THE COURT: By reason of the facts you have heard later on you now 
question that your diagnosis was correct, right? 

THE WITNESS: The diagnosis of what mental disease or type I thought 
it was and said it was at that time, correct. 

THE COURT: All right. 

THE WITNESS: Based on these developments and my interview with 
Mr. Rogers, the facts Mr. McLaughlin brought out, the finding of sound mind by 
the jury and subsequent developments, or, rather, lack of developments (21) 
to hospitalize the man. 

BY MR. KARRIS: 

Q, What about the hospitalization? 

A The fact that he was not hospitalized since I was on the case. 

Q, And you say the jury verdict had some influences on your present 

opinion? 

A A part of the important data that I have gone over, and since you 
recalled my attention to this case recently, a month ago, and during the time 
I hav® had a chance to deliberate. 

Q, Your only deliberation concerned itself with reflection as to what a 
jury did, and talks with various individuals? 

A No, I haven't talked to anyone. 

MR. HARRIS: No further questions. 

THE 'TTNESS: I was not able to identify the case when you first 
called me about it. 

THE CCURT: All right. You are excused. Doctor. 

(Witness excused.) 

MR. HARRIS: Dr. Perretti. 


Thereupon, 


DR. AMINO PERR2TTI 


was called as a i/itness by the defendant and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION (22) 

BY MR. HARRIS: 

Q Will you give your full name and occupation. Doctor? 

A My name is Amino Perretti. I am now employed at the D. C. General 

Hospital, Psychiatric Department, Clinical Director in forensic psychiatry. 

MR. HARRIS: You will also concede the doctor’s qualifications? 

MR. McLAUGELIN: Sure. Yes. 

BY MR. HARRIS: 

r : Directing your attention to December 6, I believe it was, or of *52, 

i 

under appointment of this Court did you have occasion to examine the defendant 
Benny Wigfall with a view to a determination as to his mental condition? 


of your findings? 


A Yes, sir. 

Will you tell the Court, please, sir, the results 

A I came to a conclusion at that time that one 3enny Wigfall was of 
unsound mind, mentally ill, suffering from a psychosis, dementia praecox. 

Q As a result of your examination were you able or did you in a prior 
proceeding express the opinion as to the time, that is the length of time that 
the mental condition of Benny Wigfall had been existing? 

A At a hearing I did express an opinion that the condition had (23) 
been going on since 1944. 

Q And based on that. Doctor, what would you say as to his condition 
on the dates October 23rd, 1952, and January 30, 1953? 

A October — let me get this straight, now. October, 1952? 

f That was the date. Doctor, approximately two months prior to the date 
of your examination. 

A A specific date? You want me to tell you his mental condition on a 
specific date in the fall of 1953? 

Q The date in question is October 23rd, 1952, and as I understand it 
you examined the man early in December, December 6 or 7, 1952, so we would ash 
or we ash what is your opinion as to his mental condition on October 23rd, 

1952, based on that examination? 

A I believe the psychosis had been going on for some time, but on that 
particular date I am unable to tell you just what his exact mental condition 
was. 
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Cl Had he been suffering from — did you say he suffered from some 
malady during 1944? 

A Does suffer from a psychosis, dementia praecox, and I did say, I 
believe, that he had been psychotic for some time, dating bad: to 1944, but on 
the particular date you mentioned I do not know exactly his mental condition. 

Q You do not know exactly, but on your examination of him in (24) 

December, could you form, an opinion as to whether or not the condition had been 
in existence for two months? 

A I told you I believed he had been psychotic since 1944, but if you 
mention a specific date, I just don’t what his exact' condition_.was on that 
specific date. 

MR. HARRIS: I have no further questions. 

CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

<v When you say psychotic. Doctor, you mean of unsound mind, is that 
right? 

A Yes, usually or generally. 

Q What do you mean "usually or generally?" 

A V/e can differentiate. 

Q. "Psychotic," what does that mean? 

A A psychosis is a major mental disorder. 

Q Mental disorder, unsound mind, right? 

A Usually. 

C You saw this man on December 7, isn’t that right? How long did you 
talk to the man? 

A I do not recollect. 

Q Have you got your notes there how long you talked to him? 

A No, I have got the transcript of hearing. 

Q, What do you mean, the transcript of hearing? 

A A transcript of a hearing, lunacy inquisition before His Honor, (25) 
Chief Justice Laws. 

Q Where did you get that? 

A Counsel for the defendant gave it to me. 

Q, So that you have no present recollection, do you. Doctor? 

A No, sir. 

Q What? 

A No, sir. 
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Q So that you can’t tell us how long you spent with this defendant on 
December 7? 

A I have no recollection as to him. 

Q No recollection at all? 

A At all as to how long the examination endured. 

Q Doctor, would you say it was an hour? 

A Mr. McLaughlin, I told you I have no recollection. 

MR. HARRIS: He has answered the question. 

BY MR. McLAUGHLIN: 

Q You have no recollection, is that right? 

A As to how long it tool, that is right. 

Q Give us some of the symptoms. 

A He had delusions. 

Q. What do you mean by '’delusions," delusions of what? 

A Persecution. 

j 

Q All right. What other symptoms did he have? 

A And from consulting this to refresh my memory, he had hallucina- (26 
tions. 

Q All right. What else did he have? 

A He was also confused and disoriented at times — at times. 

Qi Yes, sir. 

A At times. 

Q What hallucinations did he have? 

A Well, again consulting this to refresh my recollection, he had 
delusions of persecution and delusions of reference. 

Q, What? 

A Delusions of persecution and reference. 

Q All right. What hallucinations did he have? 

A I haven’t got them cited here, but they were auditory hallucinations 
Q Do you remember that. Doctor? 

A Oh, yes, I remember — 

Q What makes that stand out in your mind when you don't recall how 
long you examined him? 

A I usually do not compute the length of time that I spend with a 
defendant. Usually I do not. 

Q Whan you say you do not, what I want to know is. How do those oral 
remarks stand out in your ;.dnd when you don't recall how long you stayed with 
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A I consulted the record here, and the record indicates clearly (27) 
the man v/as psychotic and had hallucinations and delusions. 

Q Let me ask you this, then, would you say that you spent more than 
an hour? 

A I told you, Mr. McLaughlin, I have no recollection of the duration. 

Q, Talking' about usually, do you usually spend more than an hour? 

A It varies with a particular case. Usually it requires more than once, 
sometimes it takes five, six times, seven times. 

Q \Jhat did you know about this man when you examined him? 

A I do not recall. 

Q, What? 

A I do not recall what the circumstances were. 

Q Have you got it in your notes here? 

A I have here to the effect this man had a psychosis. 

Q, I am asking you what did you know about his past history, of him 
personally? 

i 

A I haven’t got it here. 

Q What? 

A I just have the — 

Q Did you ever talk to anyone about him? 

A About him? (23) 

Q Yes. 

A No. 

Q Did you know his status in the jail at that tine you examined him? 

A I do not recollect just what it was at that particular time,. 

Q Do your notes refresh your recollection? 

A No, it is not included here, as far as I can see. It is not in¬ 
cluded. 

Q Doctor, the symptoms you gave of this defendant of his mental condi¬ 
tion, that is, dementia praecox, what are the characteristics of that form of 
insanity? 

A Dementia praecox, the most common of all mental disorders, is usually 
characterized by the presence of delusions, hallucinations, disorganisation of 
personality, some times grandiose ideas, and other various types of ailment. 
Sometimes we speak of the catatcmic type where they are in stupor or excite¬ 
ment, other times, quite silly, quite incoherent. 


40 


Q Does their appearance as to cleanliness or habits like that, does 


that enter into it? 

i 

A Not the features as outlined to you* 

Q No, X am ashing you, some persons of that type suffering from that 
mental disease, they are careless about appearance? (29) 

A Sometimes, sometimes not. 

Q And very lax about it? 

A Sometimes so, sometimes not. I have seen praecoxes quite clean* That 
is not characteristic. 

Q Do you recall whether or not this defendant showed any of those 
indications? 


A No, I do not recollect. 

Q What? 

A I do not recollect any of those symptoms you mentioned. 

Q, The symptoms you have given this defendant, would you say his con¬ 
finement at the jail, that it would be ordinary that he could associate with 
other prisoners going out to recreation, and all that? 

A A person suffering from dementia praecox can do so. 

Q What? 


A A person suffering from dementia praecox can do so. 

0. Hov/, if he is able to associate with others in a normal life, how do 

you know that he is suffering from dementia praecox? 

A Because he has delusions and hallucinations. 


Now, when you say this defendant had hallucinations 


or delusions of 


persecution, did you know at that time that he had a long criminal record? 


A 

Q 

A 

Q 

Q 


(30) 


No. 

What? 

No, sir. 

Did you know at the time he had just been convicted? 

Did you know at that time he had been convicted on a robbery case 
and was awaiting trial in another? If you had known those facts, would you 
still say he was suffering from a persecution complex? 

A Yes, I believe that the symptoms were genuine and he had a psychosis. 
Q, Did you talk to any of the guards at the jail? 

A I don't remember talking to anyone at the jail about this man. 

Q Did you refer to the defendant's medical record at the jail? 


No. 


(31) 
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Q What? 

A No, sir. 

Q Nov/, did you know at that time under what circumstances this defend¬ 
ant was arrested? 

A No. 

Q, Did you know how long he had been at the jail? 

A I don't have any records here. I have just the transcript. 

THE COURT: Let me ask him a question, Mr. McLaughlin, then you can 

take up. 

In this type of mental disorder, are there grades of psychosis, I 
mean can it be slight or severe? 

THE WITNESS: We don’t usually classify them that way. Your Honor. 

THE COURT: You don't usually? 

THE WITNESS: No, we just have various types, simple, catatamic. 

THE COURT: When you hesitate to say with regard to a date, it was 
really just a little over a month before you examined him. 

THE WITNESS: You see sometimes the conditions fluctuate, 

THE COURT: That is what I want to know. Do they sometimes have — 

THE WITNESS: Periods of lucidity. (32) 

THE COURT: Periods of lucidity. 

THE WITNESS: I don’t know his exact condition on that particular 

date. 

THE COURT: I don’t know whether you were asked this today. I don't 
believe you were. Were you able to make up your mind due to his psychosis, that 
is, Wigfall's, he was not able to understand the nature of the charge against 
him? 

THE WITNESS: At that particular date when I testified — I have the 
actual transcript — at that time I said he was not able to distinguish between 
right and wrong. I don’t remember that other question. 

THE COURT: The question we are now concerned with is whether on 
October 23rd, 1952, as Mr. Harris asked you, which would be a little over a 
month before the time you examined him whether you could tell — that was the 
date we went to trial, see, and then he was sentenced on January 30, 1955. 

Are you able to tell me now whether you have an opinion as to whether he was 
able to know the nature of this charge against him and to consult with his 
counsel in his defense? He was charged with robbery. 

THE l/ITNESS: All I can state is just at the time I examined him. At 



that tine he was not able to proceed with the trial or assist counsel in prepa¬ 
ration of his defense. I did understand his psychosis had been going on (33) 
for some time, but if you pin me down to a specific date, I can't tell you. 

THE COURT: The reason is they have lucid intervals? 

THE WITNESS: That is right, the condition may fluctuate. 

THE COURT: Will it fluctuate far as long as a month or two at a time? 

THE V/ITNESS: Oh, no, that is highly improbable. 

THE COURT: If he gets better and gets lucid, would it last as long as 
a week or two? 

THE V/ITNESS: Not likely. Not likely. 

THE COURT: What is a lucidity? 

THE WITNESS: Lucidity, sometimes, for example, a person may go to 
trial and be able to knot/ what is going on, and not have mental symptoms on the 
particular dates of trial. 

THE COURT: How long can he be lucid? 

THE V/ITNESS: They could be lucid, I would say it could last a couple 
of days or so. 

THE COURT: Not a couple of weeks? 

THE V/ITNESS: No, I don't believe so. I believe during a couple of 
weeks the symptoms do prevail. They would come to the surface. 

THE COURT: All right. 

BY MR. MCLAUGHLIN: (34) 

Q V/as there anything about the outward appearance of this defendant 
that would indicate to you mental illness? 

A Not that I recollect. 

Q, What? 

A Not that I recollect* 

Q And you are basing your opinion on just that one examination of the 
defendant, is that right? 

A No, there were two examinations. 

Q You only filled in on your report one. 

A That doesn't mean anything, Mr. McLaughlin. 

Q You passed your opinion when you filed this with the Court? 

A Oh, yes. 

Q That was one examination? 

A If you show it to me, you can show it to me. 

Q You mean you don't remember? 
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A No, I have to consult it to refresh my recollection. Yes, this is on 
one examination, 

Q One examination? 

A That is correct. 

Q. You don't know how long the examination took? 

A That is right. 

Q Is that right? 

A That is right. 

Q I again ask you, do you recall whether there was anything about (35) 
the outward appearance of this defendant would indicate his mental condition? 

A Not that I recollect. 

Q l/hat? 

A Not that I recollect. 

Q In other words, you base your opinion on what you finally decided, 
unsound mind, on what the man told you, is that right? 

A I based it upon the symptoms elicited, namely, delusions, hallucina¬ 
tions, periods of confusion and disorientation. 

Q How do you know there were delusions? 

A They were false beliefs. 

Q, How do you know that? 

A False ideas going on for some time. 

Q How do you know they were false? 

A I didn't believe he was malingering. 

Q, What? 

A I didn't believe he was malingering. 

Q Did you make any check of what he told you? 

A No. 

Q How do you know they were false? 

A From my experience and from the consistency of the symptoms. I 
believed they were genuine, that he had genuine actual delusions of perse- (36) 
cution and false beliefs. 

Q I/as this fellow raving, or acting up, anything like that? 

A No, a person doesn't have to rave. 

Q. l/hat? 

A A person doesn't have to rave to be psychotic. 

Q, If he told you, that is, if you knew he had a long criminal record 
and at that time was already convicted, awaiting trial for a robbery case 
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MR. HARRIS: I believe that is repetitious, already been ashed. 

THE CCURT: I will let him answer. 
by mr. McLaughlin: 

Q Would you say he had a persecution complex? 

A If I elicited delusions, the delusions are there, irrespective of 
what you just told me. 

i 

Q They wouldn't be delusions, they would be the truth. 

A No, he had ideas of persecution in reference to people informing 

upon him, annoying him. 

Q What people? 

A People he could not name. 

Q How do you remember that? 

A From the fact he had these delusions of persecution. 

Q How do you remember at this time as to what delusions he had when you 
are not able to remember how long you spent with him? (37) 

MR. HARRIS: I object to that as being argumentative. 

THE COURT: All right. 

THE WITNESS: I never kept the time. We are just going around the same 

angle, I told you right from the very beginning I don't recollect how long I 

; 

spent. 

BY MR. McLAUGHLIN: 

Q Let me ask you this. What is the difference between neuroses and 
psychoses? 

A Psychosis is major. Neurosis, the mental basis is an anxiety. 

Q Where do you draw the line? 

I 

A In one the personality is disorganized. In psychosis we have delu¬ 
sions and hallucinations, for example. In neurosis there are no delusions and 
hallucinations. 

Q What? 

A There are no delusions and hallucinations. 

Q Do you recall in talking to this defendant if he knew where he was? 

A If I consult my notes. Here is a record here there Is a statement to 

the effect he had periods of confusion and disorientation. There were times 
when he did not know — that he was disoriented. 

Q How? 

A I haven’t got it here exactly, but disorientation means a cloudy (38) 
state of mind where a person doesn't even know where he is at tines. 
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Q. Uhat? 

A A cloudy state of mind where the person is oblivious to surroundings. 

Q Do you remember v/hat questions you asked this defendant? 

A No, I don’t. 

Q You don’t remember any at all? 

A I do. Not that I do not remember anything at all about it, I have 
given notes here. 

Q Do you have any present recollection without your notes? 

A No, I have to consult this to refresh my recollection and the record 
is accurate, and the record clearly indicates I did testify this man had 
definitely a psychosis characterized by delusions, hallucinations, periods of 
confusion, disorientation. 

Q But you can’t tell vis today what they were? 

A Just the exact nature of the delusions, except I have here these 
delusions consisting of ideas of persecution, people have been after him for * 
years following him around, laughing at him, and so on. 

Q Is there anything in the notes how long you spent with him? (39) 

A No. 

MR. McLAUGHLIN: That is all I have. Nothing further. 

REDIRECT EXAMINATION 

BY-MR. HARRIS: 

Q Doctor, in connection with dementia praecox, do you usually make any 
examination as to the mental state of a man based upon his outward appearance? 

A Of course if we see a person and we examine him, you note those 
things but the point is that the diagnosis is based largely on other symptoms. 
A person may dress perfectly or may be careless in his appearance, but these 
other considerations we have to have. V/e can’t indicate whether there is a 
psychosis, particularly delusions, hallucinations, whether there is dis¬ 
orientation, whether ho is cloudy, or whether he is disoriented, whether he is 
disorganized, so as to be, for example, incoherent in his thinking, in his 
speaking, in his conversation. Does he ramble, is he disconnected, is he 
utterly out of contact with reality, has he drifted into fantasy with the 
presence of delusions. Those are more important factors. 

Q Doctor, did you ascertain the fact this man had received a Section 8 
discharge from the Army? 

A I do not recall, Mr. Harris. 

• MR. HARRIS: I have no further questions. (40) 
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MR* McLAUGELIN: I have nothing further. 


THE COURT: All right. 

! (Witness excused.) 

MR. HARRIS: Your Honor, I have here a Section S discharge. 

MR. McLAUGHLIN: I am going to object to that. 

THE COURT: I think probably unless you get something mare than (41) 
this, it wouldn't be of much help. I will sustain the objection. 

CHARLES M. ROGERS 

was called as a witness by the United States and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q, Mr. Rogers, your full name is what? 

A Charles M. Rogers. 

Q A little louder, please. Charles what? 

A Charles M. 

Q Rogers? 

A That is right. 

Q Mr. Rogers, where are you employed? 

i 

A Department of Corrections, District Jail. 

Q And the District Jail, that is in Washington, D. C.? (42) 

A Yes, sir. 

Q Nineteenth and B? 

A 200 Nineteenth Street. 

Q Were you so employed during the year of 1952? 

A Yes, sir. 

Q What were your duties at the D. C. Jail in the year of 1952? 

A I was in charge of Cell Block 2 at that time. 

Q In charge of Cell Block 2? 

A That is right. 

Q When you say you were in charge of Cell Block 2, what were your 
duties as being in charge of Cell Block 2? 

A I came in contact with the inmates there, contact and charge of in¬ 
mates housed in that cell block. 

Q Do you recall during the year of 1952 whether or not one Benny 

Wigfall was under your charge and supervision? 

MR. HARRIS: I object to tho question as being too broad, referring 


now to the year 1952. 
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THE COORT: You can bring it down to date, I will permit that as a 
preliminary question. Do you remember it? 

THE WITNESS: Yes, sir, 

BY MR. McLAUGHLIN: 

Q, And when did he first come under your supervision in the year (43) 
of 1952? 

A I would say in the month of July. 

Q Month of July? 

A Yes, sir. 

Q And was he from the month of July under your supervision up until 

October 23rd of 1952? 

MR. HARRIS: I don’t believe the witness testified the defendant was 
under his supervision. I believe he said he came in contact with prisoners, or 
something. 

BY MR. McLAUGHLIN: 

Q Just describe the conditions that were down at the jail at that time, 
in other words, just how would he come under your charge or supervision, or 
what? 

A Well, he would be under — he was under my supervision during that 

time. 

Q Frcaa July of 1952 until what would you say — let us take it Tip 
until October 23rd. Wait a minute, I want to get this straight. October 23 of 
1952, was he under your supervision? 

A Yes, he was. 

Q And that was in Cell Block 2? 

A Cell Block 2. 

Q And during that period of time how often would you see the defendant? 

A Every day I was working there, which would be five days a week. (44) 

C) Five days a week. And can you tell us whether that period of time 

you noticed anything unusual about the defendant, Benny Wigfall? 

MR. HARRIS: This man is a layman. I am going to object to any opinion 
testimony from a layman, 

THE COURT: I will permit it. A layman is permitted to give his 
opinion if he has sufficient knowledge. 

THE WITNESS: This man was under my supervision at that time from July 
to October, and to my knowledge — 
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BY MR. McLAUGHLIN: 


Cl July to when? 

A From July — you ashed nc* October, didn't you? 

0. July, 1952, until October 23rd of 1952, bring it right up to that 

date. 

A He was under ny super ision during that period and I did not notice 
anything that wasn’t natural to the rest of the inmates in the cell block. 

1 During that period of tine did you have an occasion to observe him 
on recreation tine or periods? 

A On recreation tine during the tire he was in jail, and also at meal 

tine. 

Q Would he have recreation periods with the rest of the prisoners? 

A Yes, he would. ; 

Cl V/hat? (45) 


A Yes, he did. 

Q July, 1952, to October 23rd of 1952, did he lead the life of the 
usual, ordinary prisoner down there? 

A I would say yes to that question. 

Q What? 

A I would say yes to that question. 

Q, And during that tine did he complain to you at any tine as to any 
mental sickness? 

MR. HARRIS: I object to that. Your Honor. Why would a prisoner com¬ 
plain to a guard about a cental sickness? 

THE COURT: He can say whether he did or not. 

THE WITNESS: He did not complain to me. I an saying that fro:: the 
standpoint he did not request to go on sick call during that tine. 

BY MR. McLAUGHLIN: 

Q As far as from July of 1952 until October 23rd of 1952, this defend¬ 
ant had never reported for sick leave, is that right? 

A Not that I can remember. He never did report for any treatment. He 
did go to the hospital about a week after he was admitted to the coll block 


for a normal physical examination which is required of all, inmates that are 


housed there after the: come in, but I do not recall any other exact—recall 
him requesting to go on sick call any other time. 

Q I will ask you from your experience and contact with this (4C) 

defendant from July, 1952, and up to October 23rd of 1952, inclusive of 
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that date, would you express an opinion as to whether or not on October 23rd 
of 1952 he was of sound or unsound mind? 

MR* HARRIS: I object again to the opinion by a layman. Your Honor* 

THE COURT: All right. Objection overruled. 

THE WITNESS: I would say he would seem to be of sound mind* 

BY MR. McIAUGHLIN: 

Q After October 23rd of 1952 was this defendant under your supervision? 

A After October? 

0. 23. 

A Yes, he was. 

Q, And was he under your supervision from October 23 until January 30, 
of 1953? 

A Yes, he was. 

Q. And from October 23 to January 30th, 1953, October 23, 1952 until 
January 30 of 1953, how often would you see this defendant? 

A I would still see him the five days a week I was working, and he 
would still be under my supervision during the day, at meal time. Of course the 
inmates have been on the yard at recreation whon I was in charge of then (47) 
going out to recreation, and during the time he was in his cell. 

Q, Would he go to recreation with the other prisoners during that time? 

A I can recall him going to recreation, because I can recall him even 
being called from the recreation yard to visit with attorneys. 

Q, Visit with attorneys? 

A That is right. 

0 On January 30, 1953, from your experience with this defendant and 
contact with him what would you say as to his mental condition, as to whether 
or not he was of sound or unsound mind on January 30, 1953? 

A I would say ho scorned to be of sound mind* 

MR. McLAUGIILIN: That is all. 

CROSS EXAMINATION 

BY in. HARRIS: 

Q, Mr* Rogers, how many prisoners arc normally in the coll block in the 
D. C. Jail, specifically how many were there during the period you refer to? 

A I would say there were bettor than 200 men at that time. 

Q V/oro you, sir, the only guard in charge of thoso 2C0 men? 

A No, I was not. 

Q, Sir? (43) 
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A I was not the only one. 

Q How many wore there? 

A On each shift there are at least two. 

Q You did not observe anything unusual about Benny Wigf all’s condition? 
A I did not, 

Q, And you had no cause to observe him , did you, sir? 

A Yes, sir, I did. 

Q I moan you had no cause to observe other than in connection which 
your jail duties? 

A My jail duties would cause me to observe all the men that were there, 

sir. 

Q Yes, but you were not observing specifically with reference to a 
mental condition, were you? 

A No, I was not. 

Q And when were you first questioned about his appearance? 

A I beg your pardon? 

Cl ’.'hen you were first questioned about the appearance and conduct of 
Benny Wigfall? 

A As relates to appearing in court here? 

Q Yes. 

A I would assume it would have been about a month ago, I guess. 

Q, Now, do you know a man named Mothersea? (49) 

A Yes, I do. 

Q Was he in charge of Cell Block 2 in 1952? 

A No, he was not. He was working with me. I was the person who was in 

charge of Cell Block 2. 

Q Ho was working with you, he wasn’t in charge? 

A I beg pardon? 

Q He was working with you? 

A Yes, sir, tut I was the person in charge of Cell Block 2. 

G You were in charge? 

A That is right. 

Q Were you two people the only onos? 

i 

A During the shift we were working, that is right, most of the tino. 

Q, Do you have any division of days as between you and Mothorsca? 

A Division of days? 


o • 

A I was the person in charge of the cell block* I stayed on the second 
floor, downstairs, most of the time, and Mr* Mothorsea was upstairs, but at 
the same time, any problems involved, he would bring them down to mo and decide 
on what we would do with these problems. At the same time I did tour the whole 
cell block, because I was in charge of the wholo thing. (50) 

Q, Yes, we understand you were in charge. Was Benny Wigfall situatod on 
your floor, sir? 

A Benny Wigfall, I believe, was situated on the upstairs floor. 

Q So the man who obsorved Mr. Wigfall most constantly was not yourself, 
but Mr. Mothcrsoa, is that right? 

A Most constantly, I would say yes to that. 

Q And the only occasion you would have to obsorvo someone on the upper 
floor would bo whon some problem would arise and Mothorsea would havo to bring 
it down to you as his super there, is that correct, sir? 

A No, sir. 

Q, Sir? 

A No, sir. 

Q, You speak of touring tho entire cell block. That moans of walking up 
and down the corridors, looking in tho colls? 

A Check the colls, check them in the dining room. 

Q, Sec that everybody is there, things of that kind? 

A No, sir, observing individual people. 

Q Whon these people go out for rocreation, do you always go out tho 
recreation ground or play ground? 

A No, I did not, 

Q As a matter of fact, you say inside most of tho time, don’t (51) 

you? 

A That is right, 

Q And insofar as the conduct of recreation goes, you would have no 
knowledge of what went on out there other than what somebody told you? 

A What somebody told mo, what I would see through the window. 

Q You would observe through the window and you did that from Cell 
Block 2? 

A That is right, sir. 

Q, Sir? 

A That is right. 

Q, And the whole 2C0 men would be out there at that time? 
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A Not at all times 


Q At least half of them would he out thero? 

A Mare than half, I would say. 

i 

Q And you would occasionally peep out the window as to what was going 
on in the yard? 

A That is right. 

Q Do you 2mow what dementia praecox is, sir? 

A No, I do not. 

Q Then you don't laaow any of the symptoms? 

i 

A No, I am not a psychiatrist. 

MR. HARRIS: No further questions. 

MR. McLAUGHLIN: That is all I have. (52) 

(Witness excused.) 

DR. WILLIAM QRSINGER 

was called as a witness by the United States and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

; 

Q Doctor, your full name is what? 

A William Or singer, M.D. 

Q In what medical department? > (53) 

A Senior medical officer. District Jail. 

Q Were you also during the month of July, 1952? 

A Yes, sir, I was. 

Q Doctor, do you recall seeing a person identified to you as Bonny 
wigfall? 

A Yes. 

MR. HARRIS: I might have to inquire here as to whether or not the 
Government proposes to qualify this man as an expert of any sort. 

MR. McLAUGHLIN: No. 

MR. HARRIS: On mental disease. 

MR. McLAUGHLIN: No. 

BY MR. McLAUGHLIN: 

Cl When did you first see the defendant, Benny Wigfall? 

A On this admission you were speaking of here, I believe I saw him on 
July 31st. 

Q What year? 
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A 1952. 

Q And did you examine him at that time? 

# A Yes, ho was "brought to me for the purpose of a general physical 
examination given all felons on admission to the jail. 

Q What did you find, if anything, as a rosult of that examination. 
Doctor — I withdraw that. 

How long would you say that examination took? (54) 

MR. HARRIS: Your Honor, if I •understand, this was a physical exami¬ 
nation. I don't know what "bearing that would have on this. 

THE COURT: I will take his testimony. Go ahead.. 

THE WITNESS: These men arc "brought all in a group, maybe 15 to 20, 
and arc in the Medical Department most of the morning. During that time they 
arc interviewed by clerks under my direction. Their weight is taken, urine 
specimen obtained, blood specimen obtained, and then wo do a complete physical 
examination on them, so they arc over there in the Medical Department for a 
period of perhaps two or three hours. 

BY MR. McLAUGHLIN: 

Q Docs that examination consist of talking to the individual, too? 

A He is asked questions not directed by me, but questions relating to 
past medical history, medical illnesses, and so on, and then I review that 
evidence which has been obtained by clerks, and I conduct a physical examina¬ 
tion and ask any additional questions indicated by his responses. 

Q You do that personally with the defendant? 

A That is correct. 

MR. HARRIS: I don't know what you arc sooking. He said ho docs that 
personally. I don't mean to interrupt. I understood him to say something (55) 
about dories. 

MR. McLAUGHLIN: He assembles it all, then, with reference to them. 

MR. HARRIS: I see. 

BY MR. McLAUGHLIN: 

Q At that time did you notice or does your report show you found any 
abnormality in the defendant — I believe that is the right word? 

A The records show he had a perfectly normal physical examination at 
that time. 

Q Was there anything brought to your attention at that time as to any 
mental disorder of the defendant? 

A There was not. 
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Q Doctor, can you recall whether or not this defendant—well, had you 
seen this defendant in the capacity of doctor at the District Hospital from 

j 

that time up until October 23rd, of 1952? 

A Wo have a routine thoro where any man wishing to see a doctor may 
camo on sick call* Wigfall did not come on sick call during the period that you 
mentioned* 

Q, During that period. 

A His only visit to sick call, there wero two of them, that was 
December 12, 1952 and December 17 of 1952. That is the only time he requested 
to bo seen by the doctor, 

Q V/as that because of any mental disorder? 

A No, it was not* (56) 

Q From that date up until January 30th of 1953, had you an occasion to 
see this defendant? 

A Not other than those two times I have given you, no, sir. 

Q, You hadn’t seen him after that? 

A No, sir. 

Q From that October 23, from the Novombcr date you have just testified, 
up until January 30th of 1953, had this defendant been brought to your atten¬ 
tion because of any mental disorder at the jail? 

A He had not. 

d Had he boon brought to your attention because of any abnormal conduct 

; 

on his part at the jail? 

A No, ho hadn’t. 

MR. McLAUGHLIN: 

CROSS EXAMINATION 

: 

BY MR. HARRIS: 

Q You arc not a psychiatrist, are you? 

'A I am not a psychiatrist. 

0, How long have you been practicing medicine? 

A I received medical degrees eight years ago. I have boon in the prac- 

i 

ticc of medicine seven years. 

Q The mental cases at the jail are not treated by you? 

A Yes, sir, they arc treated by me. (57) 

Q, That is in cases of violence? 

A Would you ask that quostion once more? You asked me were mental 
patients treated by me? 
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Q Yes, sir. 


A We have mental patients in the jail. I treat all inmates in the jail. 
Mental patients are treated "by me. 

Q, You don’t treat then with respect to mental condition, do you? 

A Is that a question? 

Q Yes. 

A In emergencies and where mental treatment is not available I do have 
to treat them for mental conditions as best my training and knowledge permits 

me to do. 

r i That would be in the main instances where a man became violent? 

A No, sir. I have them coming on sick call almost every day for what I 

recognize to be a mental disorder, which is not the violent thing. That I 
treat, too, on the basis of my training, knowledge and experience, I try to 
make a diagnosis and try to treat him in a way that I think is proper. 

Q You say that between July 31, 1952, and Novenber 12, 1952, you did 
not see the defendant at all? 

A Between July 31? 

r 1952? (58) 

A I did not see him, no, sir. 

I®. HARRIS: No further questions. 

ROBERT M. DEBRCW 

was called as a witness by the United States and, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McLAUGIILIN: 

Q Your full name? 

A Robert M. Debrow. 

Q, Where are you employed? 

A District Jail. 

Q In what capacity are you employed at the District Jail? 

A Lieutenant. 

Q And were you so employed during the year 1952? 

A Yos, sir. 

Q And during the year 1952, what were your duties at the jail? 

A Correctional supervisor of the cell block, maximum security (59) 

cell blocks at the jail. 

Q Do you recall during the year 1952 seeing a prisoner at the jail by 
the name of Bonny Uigfall? 
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A Yes, sir. 

Q And was he under your supervision? 

A He was in the cell block — one of the cell blocks which I have 
charge of, yes, sir. 

And can you recall the approximate date when he first cane to the 

j 

jail, the month, it don’t have to be the date. 

A In the mid summer, I would say around July or August. 

Q, We will say from July, 1952, up until November 23rd of 1952, how 
often would you see the defendant Wigmore in the D. C. Jail? 

A Oh, I would say out of a five-day week which I work I would see him 

possibly two, maybe three days out of five. 

I 

Q, And during that time, sir, during that period what you say as to his 
habit of cleanliness? 

A Just as good as any innate there, sir. I mean as you probably know, 

we are not too well fixed from the standpoint of clothing them, but I mean he 

takes care of himself very well, just about as well as any other normal inmate. 

Q How about his cell? (CO) 

A His cell, his habits of cleaning his cell according to our require¬ 
ments are just as good as any other. 

Q During that period, particularly up to, we will say, the month of 
October, 1952, do you know whether or not he would take the recreation periods 
with the rest of the prisoners? 

A Yes, sir. I wouldn’t say he would go out every day, because soaetit.es 
we would have occasion to possibly have a visit, maybe at recreation times, but 
times he v/asn't, where he wasn't in due to sick call, or possibly official 
routine, he would go out in the yard at the times that they did not interfere 
v/ith it. 

C From your observation over that period of time, of the defendant, 
and contact with the defendant over that period of time, would you say on 
October 23 of 1953 that this defendant was of sound or unsound mind? 

j 

A 1953, sir? 

Q 1952, rather, November of 1952. 

A If my observations would count, I would say he was just about as 
normal acting as any other inmate we had at the jail at that time. 

MR. McLAUGHLIN: I believe that is all. Your Honor. 

CROSS IDCAMINAriCN 

3Y MR. HARRIS: 


57 





Q Lieutenant, how many cell bloclcs did you have charge of? (61) 

A Sir? 

Q How many — do you have charge of more than one cell? 

A I have two maximum security cell blocks. Cell Block 1 ard Cell 
Block 2. 

0 Most of the inmates of the D. C. Jail live in those two cell blocks, 
do they not? 

A Approximately half of them. 

Q, And hov; many inmates do you have in those two blocks? 

A That we have under supervision? 

Q Yes, sir. 

A I don’t have any direct supervision of any one individual inmate of 
any group. I have the supervision of approximately 450 to 500 inmates. 

Q And you would take any particular notice of any particular innate 
only if something unusual came up? 

A I wouldn't possibly be right on the scene at the time but any irregu¬ 
larities in our inmates' behavior would have to be brought to my attention by 
cell block officers for handling because my being lieutenant in charge of that 
zone, anything out of normal routine would have to be brought to my attention 
by the officers in the block. 

Q, Did you have have a man under your supervision named Compton? (62) 

A By the name of who? 

MR. McLAUGHLIN: I object to this. 

THE COURT: It might have something to do with his memory. I will let 

him do it. 


THE V.TTNZSS: By the name of who? 

BY MR. HARRIS: 

Q Compton. 

A Compton? 

Q Yes, sir. 

A Yes, sir. 

Q, Did you observe his mental condition? 

A What? 

Q, Did you observe his mental condition, anything wrong with him? 

A Did I observe anything wrong with him? 

Q Yes. 

A At the present time he is getting along fairly well, but a few months 
back he was a little upset. 
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•/hat about in 1952? 


# : 

A Sir? 

Q What about in 1952? 

I couldn't remember offhand, approximately 1952, if that was about 
the sane tine you are referring to on this particular incident, but Conpton was 
in jail at that tine. 

i 

0, Do you know anything peculiar about his behavior? (S3) 

A Yes, sir, we had to handle hin specially, what we referred to as 
special treatment unit, had to put hin on the psychotic range we have over 
there. 

Cj Did you ever put this nan on the psychotic range? 

A Sir? 

C- Did there ever cone a tine when this man was examined to your knowl¬ 
edge? I 

A Examined? 

Cl Yes. 

A You mean by psychiatrists? 

C, Yes. 

A Yes. 

THE COURT: He means Uigfall now. 

i 

THE WITNESS: Are you referring to Wigfall? 

j 

MR. HARRIS: Wigfall. 

THE WITNESS: Yes, sir, he was interviewed by psychiatrists. 

MR. HARRIS: No further questions. 

THE COURT: Dr. Perretti and Dr. Gilbert? 

; 

THE WITNESS: Yes. 

MR. McLAUGHLIN: That is all I have. Your Honor. 

May the officers be excused? j 

THE COURT: Yes, if there is no objection. I 

(Witness excused.) 

THE COURT: I think probably in disposing of this matter I had (70) 

better read this carefully through. I will take it under advisement and 

announce my decision promptly. 

(Thereupon the proceedings were concluded.) 

FILED IN OPEN COURT (72) 

SEP 15 1952 

HARRY M. HULL, Clerk 

The Grand Jury charges: 

On or about July 11, 1952, within the District of Columbia, Benny Wigfall 
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by force and violence and against resistance and by sudden and stealthy seizure 
and snatching and by putting in fear, stole and took from the person and from 
the immediate actual possession of Marie A. Lucas property of Marie A. Lucas 
of the value of about $13.00 

consisting of the following: 1 wallet, of the value of £2.00; and $11.00 in 
money. 

(s) Charles M. Irelan 

Attorney' of the United States 

in and for the District of Columbia. 

FILED (73) 

SEP 23 1952 

HARRY M. HULL, Clerk 

PLEA OF DEFENDANT 

On this 19th day of September, 1952, the defendant Bonny Y/igfall, 
appearing in proper person zMxjqpdd2xz±±3srxzpooaocr>oaaQooaooqp being arraigned 
in open Court upon the indictment, the substance of the charge being stated to 
him, pleads Not Guilty thereto. 

The defendant is remanded to the District Jail. 

FILED (74) 

CCT 23 1952 

HARRY M. HULL, Clerk 

On this 23rd day of October, 1952, came the attorney cf the United States; 
the defendant in proper person and by his attorney John J. Dwyer, Escuire; 
whereupon the jurors of the regular Petit Jury panel serving in Criminal Court 
No. five, being called, are sworn upon their voir dire; and thereupon comes a 
jury of good and lawful persons of the District of Columbia, to-wit: 

1. Beverly J. Anderson 7. Odessa A. Moyse 

2. Thomas Blair 8. Y/illiam L. Patrick 

3. William M. Harriston 9. Luelyn Robinson 

4. Ira M. Hester 10. Arthur I. Ross 

5. John M. Hilgenberg 11. Susan M. Saunders 

C. Albert Hood 12. Andrew Senft 

who are sworn to well and truly try the issue joined herein; thereupon the jury 

upon its oath say that they find the defendant guilty as indicted. The case is 

referred to the Probation Officer of the Court and the defendant is remanded to 

the District Jail. 

By direction of 

BOLITHA J. LAWS _ 

Presiding Judge 
Crirdnal Court# ASSIGN. 
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MOTION FOR A NEW TRIAL 


JAN 30 1953 

HARRY M. HULL, Clerk 


Cones now the defendant by Ms attorney, Jean F. Dwyer, and respect¬ 
fully moves this Honorable Court for a new trial in the abo^e-entitled cause on 
the grounds of newly discovered evidence. Said evidence being the reports and 
verbal testimony of Dr. Amino Perretti and Joseph Gilbert, in uMch they 
declared bin to be of unsound . and at the time of the report, of the lunacy 
hearing, and for some time previous to that. 

WHEREFORE, defendant respectfully :oves for a new trial in the above 


cause. i 

(s) Jean F. Dwyer 
Jean F. Dwyer 

FILED (73) 

FEB 2 1953 

HARRY M. HULL, Cleric 

On this 30th day of January, 1953 came the attorney for the government 
and the defendant appeared in person and 1 by counsel, Jean Dwyer, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon Ms plea of 2 
not 0 uilty and a verdict of guilty of the offense of 

Robbery 
as charged 3 

and the court having asked the defendant whether he has anytMng to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or Ms authorised representative for imprisonment far a 
period of 4 

TV/0 (2) YEARS TO EIGHT (S) YEARS 

j 

T<T» TO AnTTTTW^n -t-K,v+5 

XT’ 3-0 1 v 

j 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment and 
coimiitment to the United States Marshal or other qualified officer and that the 
copy serve as the commitment of the defendant. 

(s) Bolitha J. Laws 


United States District Judge. 


J 





FILED (77) 

MAH 17 1953 

HARRY M. HULL, CLERK 

On the 30th day of January 30, 1953, came the Attorney of the United 
States; the defendant in proper person and by his attorney, Jean Dwyer, 

Esquire; whereupon the defendant's motion for a new trial, coding on to be 
heard, after argument by counsel is by the Court denied. 

By direction of 

BGLITKA J. LAWS _ 

Presiding Judge 
Criminal Court # 5 

The United States of America, ss: (73) 

’ FILED 

The President of the United States of America MAR 24 1955 

HARRY M. HULL, Clerk 

To the honorable the Judges of the United States District Court 

for the District of Columbia 

GREETING: 

Whereas, lately in the United States District Court for the District of 
Columbia, before you or some of you, in a cause between The United States of 
America, plaintiff, and Benny Wigfall, defendant, Criminal No. 1337-52, wherein 
the judgment of the said District Court entered in said cause on the 2nd day of 
February, 1953, is in the following words, viz: 

"On this 30th day of January, 1953 came the attorney for the government 
and the defendant appeared in person and by counsel, Jean Dwyer, Esquire. 

"IT IS ADJUDGED that the defendant has been convicted upon his plea of not 

guilty and a verdict of guilty of the offense of Robbery as charged and the 

court having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, 

'•IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

,! IT IS ADJUDGED that the defendant is hereby committed to the custody of 

the Attorney General or his authorized representative for imprisonment for a 
period of 

T./O (2) YEARS TO EIGHT (8) YEARS 

"IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

Bolitha J. Laws, 

United States District Judge." 
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as by the inspection of the transcript of the record of the said District (79) 
Court, which was brought into the United States Court of Appeals for the 
District of Columbia Circuit by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully and at large appears; 

( 30 ) 

And l/hereas, in the tern of January — — - -, in the year of our 

Lord one thousand nine hundred and fifty-five-, the said cause came on to 

be heard before the said Court of Appeals on the said transcript of record, and 
v-ae-ep§uee-by-eouHeelf 



on appellee’s motion to remand, and v/as argued by counsel. 

On consideration whereof, the Court is of the view that the i otion for a 
new trial on the ground of newly discovered evidence made by appellant on 
January 30, 1954 and denied by the District Court without a hearing should be 
heard on its merits, in light of the decision of this Court in Wear v. United 
States , No. 11,761, decided July 22, 1954. Accordingly, it is 

ORDERED by the Court that the sentence of the District Court entered upon 
the verdict of the jury in this case be vacated and that this case be, and it 
is hereby, remanded to the District Court with directions to set aside the 
order denying the motion for a new trial and to hold a hearing on that motion 
and upon the testimony adduced thereat to determine, pursuant to the provisions 
of Section 4244 of Title 18 of the United States Code, appellant's mental 
coi potency to understand the proceedings against him and properly to assist in 
his own defense at his trial, and his competency to be sentenced. If the 
District Court determines that he was incompetent during his trial, it should 
vacate its judgment and order a new trial, if he is then competent; or other¬ 
wise to make appropriate disposition of the matter. Gunther v. United States , 
U.S. App. D.C., 215 F.2d 493 at 497 (1954); Contee v. United States, U.S. App. 
D.C., 215 F.2d 324 at 327-28 (1954); cf. Kelley v. United States , U.S. App. 
D.C., F.2d (decided November 24, 1954, where, in contrast to the instant case, 
"at the outset cf the trial, a motion was made for judicial determination of 
competency to stand trial"). 

In view of the above disposition of the case, the Court has not found it 
necessary to consider the other contentions raised by appellant on this appeal 
as to matters occurring prior to verdict, but such matters may be presented to 
this Court upon a new appeal in the event that, on remand, the judgment is not 
vacated but new sentence is imposed. 

February 15, 1955. 
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You Therefore, Are Hereby Commanded that such further —(81) 

proceeding's be had in said cause in conformity with the order of this Court 

dated February 15, 1955 -as according to 

right and justice and the laws of the United States ought to be had, the said 
appeal notwithstanding. 

EARL WARREN 

Witness the Honorable FREP-M*--Chief Justice of the United States, 

the —twenty-fourth—day of-March-, in the year of our Lord 

one thousand nine hundred and fifty-five. 

CcST-GF- - (s) Joseph V/. Stewart 


Clerk-$- 

Brief-end-Appendix - $ - 


JOSEPH W. STEWART, 

Clerk of the United States Court of Appeals 

for the District of Columbia Circuit. 

FILED (32) 

JUN 14 1955 

Harry I-i. Hull, Cleric 


MEMORANDUM 

On October 23, 1952, defendant was convicted of robber' on a jury 
verdict of guilty. A motion for new trial was denied on October 31, 1952, a 
motion for judgment non obstante verdictc was denied on January 15, 1953, and 
defendant was sentenced on January 30, 1953. On that day the Court also denied 
a second motion for a new trial on the grounds of newly discovered evidence, 
based upon the reports and testimony of two psychiatrists. Dr. Amino Perretti 
and Dr. Joseph Gilbert, in another case. Criminal No. 1386-52, that this 
defendant was of unsound mind. In that case, a lunacy inquisition v.*as held on 
December IS, 1952, and defendant was found by a jury to be of sound nind. The 
motion in this case was denied after argument by counsel but without further 
testimony being taken. 

Being of the view the motion should be heard on its merits, in light 
of its decision in V. f ear v. United States , 1954, U.S.App. D.C. , 21S F.2d 24, 
the United States Court of appeals for the District of Columbia Circuit vacated 
the sentence and re^ianded the cause to this Court with directions to set aside 
the order denying the motion for a new trial, to hold a hearing on that motion, 
and upon the testimony adduced thereat to determine defendant’s mental com¬ 
petency to understand the proceedings against him and properly to assist in his 
own defense at his trial, and his competency to be sentenced. 

A hearing has been held to determine defendant’s mental competency 

on October 23, 1952, the date of trial, and January 30, 1953, the date of 

sentencing. Dr. Gilbert and Dr. Perretti testified for the defendant. (b3) 
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Dr. Gilbert testified that in December, 1952, he was of opinion defendant was 
of unsound mind, but on the basis of additional information which has since 
been brought to his attention, he presently has no opinion of defendant’s 

i 

mental competency on October 23, 1952, or January 30, 1953. Dr. Perretti was 
of opinion in December, 1952, that defendant was of unsound mind, and has not 
changed his opinion. Apparently he has little present recollection of the basis 
of his conclusion. He is not able to remember hoi; much time he spent in his one 
interview with defendant, and when testifying relied upon a transcript of 
testimony he gave at the lunacy inquisition in December, 1952, furnished him by 
counsel for defendant. This testimony consisted almost entirely of general con¬ 
clusions as to defendant’s mental state and did not relate the particular 
symptoms which were the basis for his conclusions. The Court finds the showing 
claimed to indicate insanity on the part of defendant is unsubstantial. On the 
other hand, the testimony of the Government given by those who were able to 
observe him daily impressed the Court that he was of sound mind. 

The Court accordingly finds defendant was mentally competent to 
understand the proceedings against him and properly to assist in his own 
defense at his trial on October 23, 1952, and he was mentally competent to be 
sentenced on January 30, 1953. The motion for a new trial will be denied. 

(s) Bolitha J, Laws 

June 14, 1955 Chief Judge 

FILED (84) 

JUL 12 1955 

Harry M. Hull, Cler!: 

ORDER DENYING MOTION FOR NEW TRIAL 


Pursuant to the memorandum opinion filed herein June 14, 1955 it is by 
the Court, this 12th day of July, 1955, 

ORDERED: That the motion of defendant be, and the same 
and it is further 


hereby is, denied 


ORDERED: That defendant appear in Court on the 15th day of July for 

i 

imposition of sentence. 


(s) 3olitha J. Laws 
CHIEF JUDGE 

FILED ; (S5) 

JUL 15 1955 

HARRY M. HULL, CLERK 

ORDER VACATING SENTENCE 

Pursuant to the Mandate of the United States Court of Appeals for the 
District of Columbia Circuit, presented in the United States District Court 
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for the District of Columbia on the 5th day of April, 1955, it is, this 15th 
day of July, 1955, 

ORDERED that the sentence imposed in the above-entitled case on the 30th 
day of January, 1953 of Two (2) years to Eight (S) years be, and the same is 
hereby vacated, set aside and held for naught, as of the 9th day of June, 1955. 

BY THE COURT: 

(s) Bolitha J, Laws 
JUDGE 

FILED (86) 

JUL 15 1955 

HARRY M. HULL, CLERK 

On this 15th day of July, 1955 came the attorney for the government and 
the defendant appeared in person and 1 by counsel, DeLong Harris, Esquire 

IT IS ADJUDGED that the defendant has been convicted upon his plea of° not 
guilty and a verdict of guilty of the offense of 

Robbery 
as charged 3 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprison, lent for a 
period of 4 

One (1) year to Four (4) years and Five (5) months 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

(s) Bolitha J, Laws , 

United States District Judge. 

FILED (07) 

JUL 15 1955 

HARRY M. HULL, CLERK 

ORDER 

Upon consideration of the defendant's oral motion for leave to proceed 
herein and on appeal without pre-payment of costs and for an order directing 
the furnishing of copies of the stenographic transcript of the hearing of the 
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motion for nev; trial at the expense of the United States, and upon considera¬ 
tion of the affidavits heretofore filed herein by defendant and the Court being 
fully advised, it is therefore, by the Court, this 15th day of July, 1955, 

ORDERED: That the defendant be, and he hereby is, granted leave to proceed 
herein and on appeal without the pre-payuent of costs; and it is further, 

ORDERED: That pursuant to Section 753(f), Title 2o United States Code, the 
defendant shall be furnished with the necessary copies of the stenograpic 

i 

transcript of proceedings herein for use on appeal at the cost of the United 
States. j 

(s) Bolitha J. Laws 
Chief Judge 

Seen: 

(s) Frederic!: G. Smithson 
Assistant United States Attorney 

FILED I (88) 

JUL 20 1955 
Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Name and address of appellant 
Benny V/igfall 
D.C. Jail 

Name and address of appellant's attorney 

pro se i 

Offense 

Robbery 

Concise statement of judgment or order, giving date, and any sentence 

1. Order of July 12, 1955 denying motion for new trial 

2. Judgment and sentence 1 yr. to 4 yrs. & 5 months imprisonment July 15, 1955 

3. Points not decided but reserved by Court of Appeals mandate on prior appeal 
Name of institution where now confined, if not on bail 

Washington Asylum and Jail 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judg¬ 
ment. 

July 19, 1955 _ (s) Benny V/igfall 

Date Appellant 

! 

I 
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STATEMENT OF QUESTIONS PRESENTED 




In the opinion of appellant the following 

i 

questions are presented: 

1. Whether there was sufficient evidence 
of a taking by the appellant to go to the jury in a 
robbery case, 

2« Whether the trial court committed re¬ 
versible error by using the terms "jostled" and 
"jostling 1 * in its charges to the jury. 


-ii- 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,826 


BENNY WIGFALL 


ApDellant 


v. 

UNITED STATES OF AMERICA 


Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a conviction after trial 
by jury in the United States District Court for the Dis¬ 
trict of Columbia upon a one-count indictment for robbery 
in violation of Title 22, Section 2901 of the District of 
Columbia Code. (J.A. 59 » 60) 

Jurisdiction is conferred on this Court by the 
Act of June 2$, 1948, c. 646, 62 Stat. 929» as amended, 

65 Stat. 726, Title 28, Section 1291 of the United States 
Code. 


On September 15, 1952, a one-count indictment 

.it 

was filed in open court charging that appell&nt, Beriny 
Wigfall, "by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by 
putting in fear, stole and took from the person and 
from the immediate actual possession of Marie A* Lucas 
property of Marie A. Lucas of the value of about $13** 
in violation of Title 22, Section 2901 of the District 
of Columbia Code* (J.A. 59, 60). A jury found the 
appellant guilty as indicted on October 23, 1952* 

(J•A* 60)• 

A motion for new trial raising the question 
of the identification of the appellant was denied on 
October 31, 1952* A motion for judgment non obstante 
verdicto raising the question of appellant’s mental 
competency was denied on January 16, 1953* Appellant 
was sentenced to a term of imprisonment of from two to 
eight years on January 30, 1953» and on that date the 
Court also denied a second motion for a new trial (also 
raising the question of appellant’s mental competency), 
brought on the grounds of newly-discovered evidence* 
(J.A* 62)* A notice of appeal to this Court was filed 
on February 9, 1953* 

By order dated February 15, 1955, being of 
view that the motion for new trial should be heard on 
its merits, in light of its decision in Wear v. United 

I 

States * _ U.S. App* D.C. _, 218 F f 2d 24 (1954), 

this Court vacated the sentence and remanded the cause 



to the United States District Court for the District 

i 

of Columbia with directions to set aside the drder 

1 ' i 

denying the motion for new trial, to hold hearings.on 

i 

that motion, and upon the testimony adduced thereht 
to determine appellant*s mental competency to underi» 
stand the proceedings against him and to properly 
assist in his own defense at his trial, and, competency 
to be sentenced* If the District Court determined 
that he was incompetent during his trial, it was to 
vacate its judgment and order a new trial, if he was 
then competent; or otherwise to make appropriate dis¬ 
position of the matter* If, on remand, judgment was 
not vacated but new sentence imposed, this Court stated 
that the other contentions raised by appellant on the 
appeal may be presented on a new appeal. (J.A* 63 ). 

On June 10, 1955* a hearing was held to 
determine appellant*s mental competency on October 23, 
1952, the date of the trial and January 30, 1953 * the 
date of sentencing. The Court found appellant was 
mentally competent to understand the proceedings against 
him and properly to assist in his own defense at his 
trial of October 23, 1952, and that he was mentally 
competent to be sentenced on January 30» 1953* (J.A. 6 1 *, 

65). The motion for new trial was accordingly denied 
on July 12, 1955. (J.A. 65). A new sentence of from 

one year to four years and five months was imposed on 
July 15, 1955. (J.A. 65, 66 ). On this same date an 

order granting appellant leave to proceed on a new 
appeal was approved. (J.A. 66 , 67). This new appeal 
is presently before the Court. 


-3 


The evidence may he summarised as follows: 

The complainant, Marie A# Lucas, testified 
that on July 11, 1952, at about 5*30 p.m., she boarded 
a street car, (J.A. 1). She was carrying a small 
black leather purse on her left arm and had in her 
possession also a package and a legal sized envelope. 

(J.A. 2). The purse had a single handle and a catch 
which turned and when it was turned the whole purse 
came back open. The catch, if turned sideways, kept 
the purse closed and if turned up and down, kept it 

i 

open.(J.A. *0. The purse was closed when she boarded 
the street car. It contained, among other things, a 
wallet containing about $11 in cash. (J.A. 2). The 
street car was reasonably crowded and people were 
standing. (J.A. 6). Someone got up and she sat down. 

When she got up to leave, she put her purse on her left 
arm and her package under her left arm. (J.A. 7). At 
this time there were about the same number of people 
on the street car as when she boarded it. (J.A. 7). 

There was the usual congestion found on those street 

j 

cars between 5:30 and 6:00 in the evening. (J.A. 7)* 

She then walked diagonally across the car back to the 
center door. There were people standing in the aisle. 
(J.A. 9). As she was standing there waiting for the 
car to stop, she felt the pressure of her purse against 
her left hip. At first she did not pay particular atten¬ 
tion because the car was somewhat crowded. (J.A. 2). 

When she felt it again, she looked up and saw a tall 
colored man, sort of "hulking” over her. (J.A. 2). 

She was not sure whether there was anyone else within 
three feet of her. (J.A. 9). She stepped down on the 
treadle when the car got to the stop where she was to 
get off. On stepping off the car and on to the sidewalk, 
she looked at her purse and it was open. She then noticed 
that her wallet was gone. (J.A. 3). The wallet was never 

l 

found. (J.A. 16). 


Officer Bernard Wilson Best, a member of the 
Robbery Squad of the Metropolitan Police Department, 
testified that he had shown photographs of the appellant 

to the complainant at her home before she identified the 

/ 

appellant in a police line up of seven men as the man 
who was hulking over her on the street car on July ll, 
1952. CJ.A. 20). 


STATUTES INVOLVED 

Act of March 3, 1901, c. 854, 31 Stat. 1322, 

Title 22, Section 2901 of the District of Columbia Code: 

'•Whoever by force or violence, 
whether against resistance or by 
sudden or stealthy seizure or 
snatching, or by putting in fear, 
shall take from the person or 
immediate actual possession of 
another anything of value, is 
guilty of robbery, and any person 
convicted thereof shall suffer im¬ 
prisonment for not less than six 
months nor more than fifteen years." 

Act of June 25, 1948, c. 646, 62 Stat. 963 $ Title 

28, Section 2106 of the United States Code: 

"The Supreme Court or any other 
court of appellate jurisdiction 
may affirm, modify, vacate, set 
aside or reverse any judgment, 
decree, or order of a court law¬ 
fully brought before it for re¬ 
view, and may remand the cause 
and direct the entry of such ap¬ 
propriate judgment, decree, or 
order, or require such further 
proceedings to b e had as may be 
just under the circumstances." 


RULES INVOLVED 

The Federal Rules of Criminal Procedure, Title 18, 

U.S.C.A., Rule 52(b) Plain Error: 

"Plain errors or defects affecting 
substantial rights may be noticed 
although they were not brought to 
the attention of the court." 


1. A study of the record reveals that the 
evidence is not sufficient to sustain a conviction. 

2. The use of the terms "jostled" and 
"jostling” by the trial court in its charges to the 
jury substantially prejudiced the accused. 

j 

SUMMARY OF ARGUMENT 

I. 

The Government’s evidence proved that a wallet 
was missing and that the appellant had an opportunity to 
take it. The missing wallet was never found. From this 
evidence it asked the jury to infer that the appellant 
feloniously took the missing wallet. 

A review of the reported cases reveals no case 

where a conviction has been sustained on evidence of as 

! 

weak a probative value as that in the present case. 

The Harris case decided by this Court is clearly 
distinguishable from the instant case. 

Accordingly, a verdict of guilt cannot be sus¬ 
tained in that, upon the whole of the evidence, a reason¬ 
able mind would be in balance as between guilt and inno¬ 
cence. Moreover, when the evidence is entirely circum¬ 
stantial, as in the instant case, there can be no convic¬ 
tion unless the only possible inference is that of guilt. 

II. 

The complainant testified that the appellant was 
"hulking” over her. She did not testify that she was 
"jostled”. In its charges to the jury the Court used 
the terms "jostled" and "jostling". That use was plain 
error in that it substantially prejudiced the appellant. 
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argument 

I. 

The evidence Is insufficient to sustain the ver ¬ 
dict and there Is a lack of requisite proof to convict . 

A* A view of the evidence most favorable to the 
Government, including legitimate Inferences, Is Insufficient 
to sustain the verdict. 

One eyewitness, the complainant, described the 
alleged crime. Her testimony tended to prove that: 

(a) her wallet was missing; 

(b) appellant had an opportunity to take it, 
and 

(c) the wallet was never found. 

Viewing this evidence in the light most favor¬ 
able to the Government, the following question is pre¬ 
sented—Do these facts, and facts properly inferred from 
them, assuming them to be true, prove the litigated fact 
that appellant committed the alleged robbery? 

The Government asked the jury to infer that a 
crime was committed so that it could infer that appellant 
committed it. 

Complainant testified that appellant was ”hulking" 
over her in the street car. On cross-examination she ex¬ 
plained what she meant by ’’hulking”:* (J.A. 10) 

”Q When you say ’hulking over you*, what do you 
mean by that statement? Was he leaning over your shoulder 
or just standing there? 

A Standing there, leaning over. 

Q Leaning over what? 

A Leaning over towards me.” 

*The prosecution in its questioning and the Court in its 
charges to the jury used the term ’’jostled”. There is no 
evidence of ”jostling” in this entire record. The use of 
this term was highly prejudicial to the appellant. 



There was no direct evidence that appellant 
ever touched the complainant. No evidence was intro¬ 
duced that appellant acted suspiciously when complainant 
looked at him# In fact, there is no evidence of any 
action or even expression of the appellant from which 
it could be inferred that he took the wallet# Appellants 
•hulking” can very reasonably be explained as an innocent 
action if, indeed, it is an ”action" at all. Mere 
opportunity is all it implies. Clearly the Government's 
evidence does not satisfy the allegations in the indict¬ 
ment# 

It is entirely reasonable to infer that the 
pocketbook opened and that the wallet fell out. The 
inference that someone else, other than the appellant, 
may have taken the wallet, is also entirely reasonable. 

It is, of course, possible to infer that 
appellant, having the opportunity while standing there, 
opened complainants purse and removed her wallet, not¬ 
withstanding the great absence of evidence supporting 
such an inference. But inferences must be more than 
merely possible; they "must be based upon some substan¬ 
tial evidence tending to establish the guilt of the de¬ 
fendant. Otherwise to permit the jury to convict upon 
inference and deductions would merely mean to permit 
the jury to speculate as to the guilt of the defendant. 
This sort of procedure the courts uniformly condemn”# 
Sleight v. United States , 65 U.S. App# D.C. 203, 82 
F.2d 459 (1938). See also Curley v. United States . 81 
U.S. App. D.C. 389 , 392, 160 F;2d 229 (1947). 

The indictment alleged a very precise facts 
appellant at the time and in the manner stated committed 
a robbery. The Government attempted to prove that charge 
by showing that appellant was present and that a wallet 
was missing. Yet the Government presented no direct evi¬ 
dence of ’’criminal acts"# The "action” attributed to the 
appellant, namely, "leaning over towards the complainant" 


does not need to be explained away as might a "tapping” 
or a "jostling" — it is an innocent action most common 
in a crowded street car. Inferences of guilt cannot 
legitimately or justifiably be drawn from such an inno¬ 
cent action. See Curley v. United States , supra . 

B. A review of the reported cases reveals no 
case where a conviction has been sustained on evidence of 
as weak a probative value as that in the present case. 

In the great majority of "pickpocket" appeals 
affirmed by appellate courts the facts reveal, not only 
deliberate activity which cannot reasonably be explained 
away as innocent, but, also, a recovery of the missing 
property under circumstances allowing a reasonable infer¬ 
ence that the property was taken, and, quite likely, by 
the appellant. See Carr v. State, 80 Tex. Cr. R. 423, 

190 S.W. 727 (1917); People v. Clement . 285 Ill. 6l4, 

121 N.E. 213 (1918); Strong v. Commonwealth . 193 Ky. 132, 

235 S.W. 20 (1921); People v. DeVaughn, 63 Cal. App. 513* 

218 P. 1020 (1923); Alder v. Commonwealth . 277 Ky. 136 , 

125 S.W. 2d 986 (1939); Commonwealth v. Llebowltz . 143 Pa. S* 
75, 17 A.2d 719 (1941); State v. Hoffman et al. . Ohio App., 

60 N.E. 2d 322 (1944); People v. Erkineer . 119 CA2, 551 
259 P.2d 492 (1953). 

In at least two cases where the missing property 
was found under circumstances allowing a reasonable infer¬ 
ence that the property was taken, and, quite likely by the 
appellant, the courts nevertheless reversed on the grounds 
of insufficiency of the evidence. See, for instance, 

Jaso v. State . 144 Cr. 492, 164 S.W. 2d, 695 (1942). The 
facts in this case are as follows: 
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The complainant was in the cafe business l She 

/ 

went to a nearby saloon to get k loaf of bread and on 

: l 

approaching the bar, she crowded in between two Mexicans.' 
the appellant being on her right. She had a purse in the 
right side pocket of her jacket which contained six $1 
bills. While standing there she checked to see that her 
purse was in place. About 15 minutes later, after she 

! i 

had returned to her place of business, she had occasion 
to use her purse and found that it was gone, together 
with its contents. She returned and accused the appellant 
of having stolen her purse. The appellant had been seen 
coming out of a public restroom in which the empty purse 
was later found. Apparently the appellant offered no 
evidence at the trial. 

The Court of Criminal Appeals of Texas held 
as follows: 

’’The evidence shows that the place was 
crowded; that the toilet where the 
purse was found was a public place and 
was visited by £the appellant and] 
others. So far as we are able to glean 
from the record, the foregoing consti¬ 
tuted all of the pertinent facts, which 
we consider to be insufficient to sus¬ 
tain the conviction.** 

See also People v. Silva . *f8 Cal. App. 728, 192 P. 330 (1920). 

Appellant has been able to find only three cases 
where an appellate court has affirmed a conviction based on 
circumstantial evidence where the missing property was not 
found. In all of these cases the facts reveal, not only 
activity on the part of an appellant which cannot reasonably 
be explained away as innocent, but, also, a concert of 
action of two or more appellants which strengthens consider¬ 
ably any inference to be drawn. See People v. Carroll . 20 
Cal, App. 4l, 128 P. (1912); State v. Ryan . 137 Minn. 78, 

162 N.W. 893 (1917); Harris v. United States . 59 U.S. App. 

D.C. 353» M F.2d 976 (1930). 
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On the other hand, there are at least three cases 

describing situations very similar to that in the present 

case where the appellate courts have reversed the convictions 

on the grounds of insufficient evidence* See, for instance. 

People v* Gllckman , 164 App. Div. 38* 149 N.Y.S. 297 (1914). 

The testimony of the complainant-witness describing the acts 

of the appellant in that Case is quoted from the opinion: 

”. • .He [the defendant] commenced to 
butt into me and jammed and jammed and 
jammed; that is, butt up into me until 
I got tired. Then I put my hands on 
his shoulder and pushed him to one side 
where the room was to go through, and 
told him, *You can’t go through me; 
there is plenty of room that way.’ 

* * *And then I went in, and I stepped 
inside the car, and just as I got in¬ 
side the car, * * *1 put my hand in my 
pocket, first up to my pen, and then I 
put my hand in my pocket, and X found 
my pocketbook was gone.” 

The Court went on to say: 

”He £the complainant] positively identi¬ 
fied the defendant as the person who 
collided with him on the platform. * * * 

This was all the evidence given to connect 
the defendant with the commission of the 
crime charged. At the time the complain¬ 
ant was .jostled , there were other persons 
in proximity to him. With those persons 
the defendant was not connected by the 
evidence.” lEmphasis supplied] 

Admittedly, the Court in its deliberation considered the 

conflicting testimony as to the identity of the appellant. 

However, aside from the question of identity, the Court in 

its holding discussed the actions of the appellant as follows: 

”We do not find in this record any action 
of the defendant inconsistent with inno¬ 
cence. If a person never theretofore con¬ 
victed of a crime had been convicted on 
the evidence in this record, it would 
shock the sense of justice of the average 
man. A former offender may not be con¬ 
victed upon evidence insufficient to sus¬ 
tain a conviction of a person charged 
with a first offense.” 

See also People v. Rudowskv . 190 App. Div. 483, 177N.Y.S. 

776 (1920); People v. Battaglia . 339 Ill. 279* 171 N.E. 

121 ( 1930 ). 
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In making this presentation of reported cases, 
appellant has not "selected” cases. A sincere effort has 
been made to review all reported cases on the subject—ad¬ 
mittedly some may have been overlooked. Nevertheless, in 
the appellant's opinion, no cases have been found which 
have sustained a conviction on facts having the same weak 
quality of probative value as those before this Court. 

Appellant respectfully submits that an affirm¬ 
ance of a conviction on probative facts of this weak a 
nature may open the door to blackmail and conspiracy, 

i 

particularly with regard to persons with past criminal 
records who are reluctant to testify on their own behalf. 
See People v. Rudowsky . supra , where the appellant sub¬ 
mitted affidavits tending to show a conspiracy to obtain 
a conviction against him. 

C. This case is clearly distinguishable from 
the Harris case. 

Appellant Is aware of Harris v. United States . 

supra . Admitting that that decision has set a precedent 

in this jurisdiction for cases of this general nature, it 

is nevertheless clearly distinguishable from the present 

case. The evidence in that case is summarized by the 

Court in its opinion at page 35^: 

"We think this evidence, although circum¬ 
stantial only, is sufficient to sustain 
the verdict of the jury. It tends to prove 
that Kimball's pocketbook was taken from 
his pocket while he was passing through 
the crowd at the gate; that the defendants 
had crowded about him in a suspicious manner 
at that point; that one of them had tapped 
him on the right shoulder, causing him to 
look away from his left side where he kept 
his pocketbook, while at the same time the 
other defendant was crowding equally near 
to him on that side; that the tapping 
apparently was without any purpose or re¬ 
sult except to attract Kimball's attention 
from his left side; also that the defend¬ 
ants, when under arrest and questioned, 
admitted that they had 'come to town* to¬ 
gether, but denied that they had been at 
the ball park on the afternoon of the 
game, although uncertain as to where they 
were at that time, and also uncertain as 
to the hotel where they and their wives 
were staying." 




A comparison of the above case with the instant 

ease will point up the superior probative value of the 
* » 
facts ift the former. More specifically: 

1* There was another eyewitness other than the 

complainant* 

$4 There Wefe two defendants acting in concfc£t* 

3 4 There Was more than mere opportunity—‘there 
was deliberate coordinated action which Could not reasonably 
be explained away as innocent action, ri&iilely, a tapping oh 
the right shoulder causing the Complainant to look away 
from his left side where he kept his oocketbook-*& clear 
pickpocket tactic. 

Moreover, it is more likely that a wofcah’s watilet 
would fall out of her purse than that a man*s pocketbook 
would fall out of his pants pocket. 

Appellant believes the holding in the Harris 
case should be limited to the facts in that case and should 
not be extended to the facts in this case. This Court has 
the authority and obligation to draw the "sufficient” evi¬ 
dence line. It is respectfully submitted that it be drawn 
at the Harris case. 

D. In reviewing the sufficiency of the evidence 

this Court has certain guideposts . 

In Hammond v. United States . 75 U.S. App. D.C. 

397, 127 F.2d 752 (19^2) at page 398, this Court laid down 

the following rule quoting from Isbell v. United States . 227 

F. 788, 792 (CA 8, 1915): 

". . .where all the-e ir c unstan t ial evi¬ 
dence is as consistent with innocence 
as with guilt, it is the duty of the 
appellate court to reverse a judgment 
against Ithe defendant]." 

In Curlev v. United States , cited supra , this Court con» 

sidered the above statement and said: 

"* * *Jhe quoted statement means that 
if, upon the whole of the evidence, a 
reasonable mind must be in balance as 
between guilt and innocence, a verdict 
of guilt cannot be sustained." 81 U.S. 

App. D.C. at 393* 
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Thus, the Court will look to the whole of the 
evidence to decide whether the reasonable mind would 
necessarily be in balance as between guilt and innocence# 

If so, the verdict cannot be sustained# On this record, 
there is no question of a reasonable mind being in balance 
as between guilt or innocence because "reasonable doubt of 

I 

appellant's guilt is inescapable ..." Hinton v# United 
States . 91 U.S. App. D.C. 13, lV, 196 F#2d 605 (1952). 

See also Kelly v. United States . 90 App. D.C. 125, 19V F.2d 
150 (1952). 

Moreover, if the only evidence is circumstantial, 
as in the instant case, the appellant's protection is 
necessarily even greater. This Court has recently pointed 
out: 


"It Is still the law that there can be no 
conviction of crime on circumstantial evi¬ 
dence unless the only possible inference 
to be derived from it is that of guilt. 
There must be evidence which forecloses 


t nd makes impossible any other conclusion"# 
citing authorities J Maryland and Virginia 
Milk Producers Ass'n.. Inc , v. United States # 

90 U.S. App. D.C. 14-, 23, 193 F.2d 907, 

(195D. 

The circumstantial evidence in this case is 
clearly not such that "the only possible inference to be 
derived from It is that of guilt". Maryland and Virginia 
Milk Producers Ass'n.. Inc , v# United States , supra # See 
also United States v. Kelly . 119 F. Supp. 217 (D.C.D.C ** 
195V). 


E# The .judgment should be set aside for lack of 
requisite proof to convict . 

This Court has statutory authority under the 
Judicial Code of 19V8, 28 U.S.C# 2106, 28 U.S.C.A. 2106, to 
set aside the judgment for lack of requisite proof to con¬ 
vict. 


The Supreme Court had occasion t o consider the 
power of the Courts of Appeal under this statute in Bryan 
v. United States . 338 U.S. 552, 70 S. Ct. 317 (1950). 


-lV- 



Clearly, the thrust of the Bryan decision was that 
any "appropriate” Judgment which is "just” under the circum¬ 


stances is allowable. 

Moreover, this Court has recognized its power to 

enter "appropriate" and "Just" judgments both before and 

after the Judicial Code of 19**8 went into effect, and has 

"many times reviewed the sufficiency of the evidence in 

criminal cases and it £has] upon occasion reversed for lack 

of sufficient evidence to convict leases cited] ", Kelly v. 

United States , supra . See also Sleight v. United,States . 

supra : Williams v. United States . 78 U.S. App* D.C. 322, 

140 F.2d 351 (19^); Hinton v. United States , supra . 

Admittedly no motion for judgment of acquittal 

pursuant to Rule 29* Federal Rules of Criminal Procedure, 

18 U.S.C.A. was made in the District Court. However, the 

Supreme Court in the Bryan case stated: 

". . .The Rule [ 29 ] does not affect, 
either to add to or to detract from, 
the power of Courts of Appeals when 
remanding • • .a case to the District 
Court". 

Furthermore, in Lockhart v. United States . I 83 F.2d 265 

(CA *f, 1950) the Court said: 

"In the District Court, no motion for 
judgment of acquittal was made under 
Rule 29* Federal Rules of Criminal 
Procedure, 18 U.S.C.A,, nor were any 
objections made to the judge*s charge 
to the jury. We may, however, notice, 
manifest, error and, to prevent 
serious injustice, we may consider 
whether there was sufficient evidence 
to take the case to the jury Leases 
cited]." 

This Court, in Battle v. United States . 92 U.S. 

App. D.C. 220, 206 F.2d 440 (1953) cited the Lockhart case 

as substantiating its statement: 

"Of course this principle Ithe failure to 
move for acquittal] would not restrain us 
from rectifying manifest error or serious 
injustice." 

Moreover, this Court cited Rule 52(b) as the 
authority for the above statement. 

Rule 52(b) states: 
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"Plain errors or defects affecting sub- 
stantial rights may be noticed although 
they were not brought to the attention 
of the court"* 

Accordingly* appellant asks this Court to set 
aside the judgment for lack of the requisite proof to con¬ 
vict. In the alternative* appellant asks this Court to 
reverse the judgment and remand the cause for a new trial 
on the ground that the evidence was insufficient to sus¬ 
tain a verdict of guilty. 




The Trial Court in Its charges to the jury sub- 
stantlally prejudiced the accused. 

A. It was plain error for the trial court to use 
the terms "jostled" and ".lostling 11 In Its charges to the .1 
In the charge as to the Government’s contentions 
the Court stated: 

; 

”* * *and that at the time she was about 
to alight she felt herself jostled* 1 * (J.A. 25) 

In the charge as to the appellant’s contentions, 

the Court stated: 

”* * *that it was crowded and that this 

jostling might have occurred to anybody, 

and that it Lthe circumstantial evidence] 

is not strong enough to indicate that he 

was the one who did it Lthe jostling]’ 1 * (J.A. 25) 

The evidence in the record nowhere indicates that 
the complainant testified that she was “jostled”# The com¬ 
plainant stated that the appellant was ^’hulking" over her* 
When asked what she meant by “hulking”, she said:(J*A* 10 ) 
"A Standing there, leaning over i 
Q Leaning over what? 

A Leaning over towards me.” 

There is no direct evidence that appellant ever 
touched the complainant, much less pushed or crowded her. 
The evidence hardly tends to support any action on the part 
of the appellant. Mere opportunity is all it implies. 
Webster* defines “hulking” as follows: 

"To act, go, or linger, in a clumsy or 
lazy manner.” 

It defines “jostling” as follows: 

“To run against and shake; to push 
roughly or jarringly, as out of the 
way; to elbow; to hustle; to disturb 
by crowding; to crowd against.” 

Quite clearly, the description given by the com¬ 
plainant was one of “hulking”, as she stated, and not 
"jostling”. 

♦Webster's foew International Dictionary, Second Edition, 
Unabridged, 19^3. 
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The prosecution used the term "jostled" unjustly 
in its questioning and the Court so used it in its charge* 

It is admitted that under some circumstances the 

i ' * 

. * 

above-mentioned distinction would not be significant, but 
under the present circumstances this use of the term 
"jostled" substantially prejudiced the appellant. 

The Government’s case necessarily rests on very 
thin circumstantial evidence. It must rely on inferences 
throughout. It relies on inferences to prove that a crime 
was committed. It relies on Inferences to prove that this - 
appellant committed it. In relying on the Inferences proving 
that this appellant committed the alleged crime it must of 
necessity ultimately rely on evidence of the acts of this 

i 

appellant. Moreover, It is unquestionably necessary in 
order to draw inferences of felonious intent, to show that 
the acts of this appellant were, to say the least, inten¬ 
tional. 

The term ”jostling” describes acts of a type 
which reasonably allow an inference of intent or purpose. 

The term "hulking" describes acts of a type which may or 
may not allow an inference of intent or purpose. 

Furthermore, the term "jostling” has been 
commonly used in the description of pickpocketing methods. 

See People v. Glickman . supra , and People v. Carroll , supra , 
where the term was used by the respective courts to properly 
describe the action of jamming against the complainant. 

By stating in its charges to the jury that the 
complainant was "jostled” and by further stating, in effect* 
that the appellant admitted that the complainant was 
"jostled", the Court committed plain error. It put in 
the minds of the jury a description of intentional "crim¬ 
inal acts" not revealed by the evidence—a description of 

i 

acts substantially prejudicing the appellant under the 
circumstances. See Robertson v. United States . 84 U.S. App. 
D.c. 185, 171 F.2d 3^5 (1948). 
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B. In determining whether this error substantially 
prejudiced the appellant this Court has certain guldeposts. 

The following rules laid down in Kotteakos v. 

Uhited States . 328 u.S. 750 , 66 S. Ct. 1239 (1946) were en¬ 
dorsed by this Court in Hall v. United States . 84 App. D.C. 
209, 212, 171 F.2d 347 (1948): 

"And the question is, not were they 
right in their judgment, regardless 
of the error or its effect upon the 
verdict. It is rather what effect 
the error had or reasonably may be 
taken to have had upon the jury’s 
decision. 


* * * 

'•This must take account of what the 
error meant to them, not singled out 
and standing alone, but in relation 
to all else that happened. And one 
must judge others* reactions not by 
his own, but with allowance for how 
others might react and not be re¬ 
garded generally as acting without 
reason. This is the important differ¬ 
ence, but one easy to ignore when the 
sense of guilt comes strongly from 
the record. 


* * * 

". . .if one cannot say, with fair 
assurance, after pondering all that 
happened without stripping the erron¬ 
eous action from the whole, that the 
judgment was not substantially swayed 
by the error, it is impossible to 
conclude that substantial rights were 
not affected. The inquiry cannot be 
merely whether there was enough to 
support the result, apart from the 
phase affected by the error. It is 
rather, even so, whether the error 
itself had substantial influence. 

If so, or if one is left in grave 
doubt, the conviction cannot stand." 

It is submitted that "without stripping the 

erroneous action from the whole". Hall v. United States . 

supra , the "natural and probable influence upon the jury 

was prejudicial, and that the right of appellant to a 

fair and impartial verdict of the jury was substantially 

affected". Robertson v. United States , supra . 

Appellant is aware of his failure to assign error 

in the trial court in accordance with Rule 3° of the Federal 

Rules of Criminal Procedure, 18 U.S.C.A. However, appellant 
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believes that In this ease these are extenuating circum¬ 
stances of which the Court should be made cognizant. 

It is submitted that the attorney of record in 
the trial of this case did not have an opportunity to ade¬ 
quately review the facts inasmuch as he was entered In this 

; 

case the morning of the trial (J.A. 28 )*• Consequently, the 
significance of the above-mentioned error would not necess¬ 
arily have been brought to his attention. 

Accordingly, appellant requests this Couft to 
apply Rule 52(b) which states: 

"Plain Error . Plain errors or defects 
affecting substantial rights may be 
noticed although they were not brought 
to the attention of the court.” 

This Court has applied Rule 52(b) to "take 

notice of the errors, although they were not brought to 

the attention of the trial court" and "accordingly" has 

1 

"reversed"judgments. Robertson v. United States , supra * 
Appellant respectfully requests this Court to 
apply Rule 52(b) in the instant case and, accordingly, 
reverse the judgment. 


♦The records of the Clerk of the Criminal Division, Uhited 
States District Court for the District of Columbia, in the 
case. United States v. Benny Wjgfall . Docket No. 1387-52, 
indicate that the attorney of record on arraignment with¬ 
drew on the date of trial at which time the attorney present 
at the trial was entered as the attorney of record. 

The question of the effectiveness of counsel required 
to satisfy the "due process" requirements of the Sixth 
Amendment to the Constitution, has not been made an issue 
in this case because appellant has not felt that the above- 
stated facts, in themselves, necessarily substantiate an 
ineffectiveness of counsel. 
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In order to prevent serious injustice. It is 
respectfully submitted that this Court should either set 
aside the judgment for lack of requisite proof to convict, 
or reverse for plain error* It is respectfully submitted, 
in the alternative, that this Court should reverse the 
judgment and remand the cause for a new trial on the 
ground that the evidence was insufficient to sustain a 
verdict of guilty* 

IXZJ-. 0U-If, //A" MILO G. COERPER 

Milo 0* Coerper 
616 Transportation Building 
Washington 6, D. C. 

Attorney for Appellant 
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QUESTIONS PR ES ENTED 


The uncontroverted facts disclose that appellant was the 
only person close to the complaining witness and caused a 
pressure upon her hip, with the subsequent disclosure that her 
wallet had been taken. 

In the opinion of the appellee, the following questions are 
presented: 

1. Did the trial court err in sending the case to the jury under 
proper instruction? 

2. Did the appellant’s failure to object to the Court’s charge 
and his failure to request a specific instruction preclude him 
in this Court from raising the issue regarding “jostling” as used 
in the charge? 
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©mteb States Court of Spptate 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12826 

Benny Wigfall, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COTTNTEBSTATEJCENT 07 THE CASE 

Appellant was charged with robbery in violation of Title 22, 
Section 2901, District of Columbia Code, by an indictment filed 
on September 15, 1952. The indictment alleged that on or 
about July 11,1952, appellant “* # * against resistance and by 
sudden and stealthy seizure and snatching * # * stole and 
took from the person and from the immediate actual possession 
of Marie A. Lucas * * * 1 wallet, of the value of 12.00; and 
$11.00 in money.” On September 19,1952, appellant pleaded 
not guilty (J. A. 60); but on October 23, 1952, after trial by 
jury, a verdict of guilty was returned (J. A. 60). Appellant's 
motion for new trial was denied, after hearing, on October 31, 
1952. Motions for judgment non obstante veredicto and for 
new trial on newly discovered evidence were also filed and do* 
nied, and appellant was sentenced to imprisonment for a term 
of two to eight years. 

Notice of appeal was given on February 9,1953. Appellant 
filed brief pro se on February 8,1954. On March 31,1954, this 
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Court appointed William J. Hughes, Jr., Esq., to represent ap¬ 
pellant on this appeal but, after denial of his motion to dismiss 
appeal, Mr. Hughes was allowed to withdraw. 

On October 7, 1954, the Government filed a motion to re¬ 
mand the instant case for further proceedings. On February 
15, 1955, this Court vacated the sentence and remanded the 
cause to the United States District Court for the District of 
Columbia, for the purpose of determining appellant’s mental 
competency on October 23,1952, the date of the trial, and Jan¬ 
uary 30, 1953, the date of sentencing. The court found the 
appellant mentally competent as of both dates. The motion 
for a new trial was denied (J. A. 65) and a new sentence of one 
year to four years and five months was imposed on July 15, 
1955 (J. A. 65, 66). Appellant now appeals from the judg¬ 
ment and sentence. 

The evidence may be summarized as follows: 

Marie A. Lucas, the complaining witness, testified that on 
July 11, 1952, at about 5:30 p. m., she boarded a streetcar at 
Thirteenth and F Streets NW., carrying a small, black, leather 
purse on her left arm, and having in her possession also a pack¬ 
age and a legal-sized envelope. The purse contained a com¬ 
pact, fountain pen, various miscellaneous items, and a wallet 
with about $11.00 in cash and some personal papers (J. A. 7). 
The purse was of such type that it could be opened very easily; 
but because of a catch it would not come open of its own ac¬ 
cord (J. A. 4). After boarding the car she obtained a seat on 
the aisle, next to a woman, and she placed the package, en¬ 
velope, and purse on her lap (J. A. 6). When the streetcar 
reached the vicinity of Vermont Avenue and H Street NW., 
Miss Lucas arose, signalled for a stop and placed the puree on 
her left arm (J. A. 2). She walked a few steps to the center 
door and stood to the right of that door, holding a rail, waiting 
for the car to stop at Connecticut Avenue and H Street. 
While waiting, she felt the pressure of her purse against her 
left hip. At first she paid no attention, but then she felt the 
pressure again and, looking up, she saw appellant “hulking” 
over her (J. A. 2). The witness stepped off the car at the 
next stop, and immediately after crossing the street she found 
that her pocketbook was open and her wallet gone (J. A. 3). 


On July 24, 1952, Miss Lucas identified appellant in police 
lineup (of about ten men) as the person who “jostled” her 
(J. A. 3). 

On cross-examination, the witness stated that while standing 
to the right of the center door, she saw no one but appellant on 
the immediate left (J. A. 9). She did not notice appellant until 
she felt the purse pressing against her side (J. A. 9,10). The 
witness further testified that no thing was missing out of her 
purse except the wallet (J. A. 11), and that she repealed the 
incident to the police and gave them a description of appellant 
(J. A. 12). In response to questions by the Court, Miss Lucas 
said she saw the wallet in a store before boarding the streetcar 
and that the purse was closed when she got on the car (J. A. 15). 

Officer Bernard Wilson Best, a member of the robbery squad 
of the Metropolitan Police Department, testified that after re¬ 
ceiving a report of the instant crime and a description of appel¬ 
lant from Miss Lucas (J. A. 19) he arrested appellant on a 
streetcar at about 6:25 p. m. on July 4, 1952 (J. A. 17). He 
was the officer who brought Miss Lucas to the lineup in the 
jail and he observed her identify appellant. The officer ques¬ 
tioned appellant but the latter stated that “he wasn’t going 
to say anything, and it didn’t make a damn if we brought a 
thousand of them in there and identified him, he still wasn’t 
going to admit anything” (J. A. 17,18). 

On cross-examination the officer said that he received a re¬ 
peat of the robbery on July 11, 1952, and that he contacted 
Miss Lucas shortly thereafter. Miss Lucas described the man 
who stole her pocketbook in some detail (J. A. 19). He showed 
her “quite a few” photographs and she tentatively identified 
the photograph of appellant (J. A. 19). 

The Government thereupon concluded its case, and counsel 
for appellant moved for judgment of acquittal on the ground 
that venue had not been proved. Miss Lucas was recalled to 
the stand and she related that the events described took place 
in the District of Columbia (J. A. 24). 

Appellant did not take the stand and no evidence was intro¬ 
duced in his behalf (J. A. 29), and made no motion for a judg¬ 
ment of acquittal. 
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STATUTE INVOLVED 

Section 22-2901, District of Columbia Code provides: 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or imme¬ 
diate actual possession pf another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

SUMMARY OT ARGUMENT 

The evidence was sufficient to go to the jury and support the 
verdict. The trial court correctly instructed the jury on all 
phases of the law including the nature of circumstantial evi¬ 
dence and the burden of proof beyond a reasonable doubt 
resting upon the government. 

The trial court committed no error by its use of the terms 
“jostled" and “jostling". The evidence and testimony sup¬ 
ports the use of that phraseology. Appellant’s failure to ob¬ 
ject to the use of the words by the prosecution and by the court 
and his failure to request a specific instruction to the jury on 
that point precludes the raising of the issue in this Court. 
There are no “Plain errors or defects affecting substantial 
rights" which would bring this appeal under Rule 52 (b). 

ARGUMENT 

I 

The Evidence Was Sufficient To Go to the Jury and To Support 

the Verdict 

Appellant’s contention that the government’s proof was in¬ 
sufficient to sustain the conviction lacks merit. In the first 
place no motion was made for judgment of acquittal under Rule 
29, Federal Rules of Criminal Procedure. Unless there is 
manifest error or miscarriage of justice, the sufficiency of the 
evidence on which the conviction was based is not reviewable 
in this Court. Knight v. United States, 213 F. 2d 699 (5th 
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Cir. 1954), and there is no manifest error or miscarriage of 
justice in the instant case. 

However, if appellant had made a motion of acquittal, the 
trial court would of necessity have had to deny it, under the 
tests set forth in Curley v. United States, 81 U. S. App. D. C. 
389, 160 F. 2d 229 (1947), cert, denied 331 U. S. 187; and 
Remmer v. United States, 205 F. 2d 277 (9th Cir. 1953). In 
the Curley case, supra, the Court stated, p. 232: 

* * * The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh, and draw justifiable inferences of fact, a reason¬ 
able mind might fairly conclude guilt beyond a rea¬ 
sonable doubt. If he concludes that upon the evidence 
there must be such a doubt in a reasonable mind, he 
must grant the motion; or, to state it another way, if 
there is no evidence upon which a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt, the 
motion must be granted. If he concludes that either 
of the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the 
matter. * * * But if a reasonable mind might fairly 
have a reasonable doubt or might not fairly have one, 
the case is for the jury, and the decision is for the jurors 
to make. (Emphasis added.) 

In the Remmer case, supra, the court set forth the rule as 
follows (p. 287): 

• * • The test to be applied on a motion of acquittal 
in such a case, however, is not whether in the trial 
court’s opinion the evidence fails to exclude every 
hypothesis of guilt, but rather whether as a matter of 
law reasonable minds, as triers of fact, must be in agree¬ 
ment that reasonable hypothesis other than guilt could 
be drawn from the evidence. StoppeUi v. United States, 
9 Cir., 1950, 183 F. 2d 391, cert, denied 340 U. S. 864, 
71 S. Ct. 88, 95 L. Ed. 631. If reasonable minds could 
find that the evidence excludes every reasonable hy- 
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pothesis but that of guilt the question is one of fact and 
must be submitted to the jury. Curley v. United States, 
1947, 81 U. S. App. D. C. 389,160 F. 2d 229, cert, denied 
331 U. S. 837,67 S. Ct. 1511,91 L. Ed. 1850; StoppeUi v. 
United States supra.” 

In Harris v. United States, 59 App. D. C. 353, 41 F. 2d 976 
(1930). this Court had before it for review a state of facts not 
unlike that presented by the instant case. The testimony there 
disclosed that the complaining witness, his daughter, and a lady 
friend, were at a football game, when someone lightly tapped 
him on the right shoulder sufficiently noticeable to make him 
turn around, but, when he did, he recognized no one. For 
sometime, however, he had seen one of the defendants on his 
right side. The complaining witness’ daughter observed one 
defendant tap her father on the shoulder and she noticed that 
the other defendant at the moment was at her father’s left. 
No one saw either defendant take the pocketbook. Although 
defendants, when arrested a week later, denied having been at 
the ball park that day, this Court said that “this evidence al¬ 
though circumstantial, is sufficient to sustain the verdict of the 
jury.” 59 App. D. C. at 354. 

In the case at bar, the evidence shows that appellant was the 
only person by virtue of proximity and action who could have 
purloined the wallet. Prior to boarding the streetcar the com¬ 
plaining witness had occasion to open her pocketbook and saw 
the wallet therein (J. A. 32). She then securely fastened the 
clasp (J. A. 32), which was in excellent working condition and 
could not be opened unless manually operated (J. A. 11). The 
pocketbook was clearly in sight while she was seated in the 
streetcar (J. A. 16), and was in the same status when she arose 
and walked to the center door of the car. The only person 
who was near her at the exit was appellant (J. A. 21), of whom 
she became aware solely because of the repeated pressure upon 
her hip while he was very close to her person. No other in¬ 
dividual was near her left side at that time (J. A. 21). She 
was certain that it was appellant upon her left “for the simple 
reason that I was annoyed at the fact that he was standing 
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hulking over me in a. rather familiar and fresh fashion.” (J. A. 
21). This identification of the appellant was positive. 1 

In the instant case the trial court carefully instructed as to 
the rights of appellant (J. A. 25, 26): 

The case is of necessity, as you have noticed, if you 
find a case made out, one of circumstantial evidence. 
No one seems to have seen the defendant take the wallet 
from the purse or open the purse. However, the Gov¬ 
ernment maintains that there are certain circumstances 
which do indicate guilt. 

* « * * « 

You can take into consideration what he said, if you 
think it has any weight, but the defense maintains that 
the circumstantial evidence in the first place did not war¬ 
rant the inference that this was the man who took the 
purse; that there were other people on the car; that it 
was crowded and that this jostling might have occurred 
to anybody, and that it is not strong enough to indicate 
that he was the one who did it. 

« * • # * 

In coming to your decision you are to judge the case 
according to the law which is established in every crim¬ 
inal case, and that is, that a defendant starts the trial 
presumed to be innocent, and that presumption stays 
with him until and unless the jury finds guilt beyond a 
reasonable doubt. That is true in regard to every case 
you hear. Of course, it is true in this case. 


* Appellant’s reliance upon the fact that the stolen waUet was not recovered 
is without substance. There is nothing in the Statutes nor is there any 
Judicial interpretation of the law which requires a recovery of the stolen 
property In order to prove guilt. Appellant recognizes as much on Page 10 
of his brief. 

The law In this Jurisdiction is well settled as stated in Foster v. United 
States, 94 U. S. App. D. C. S3. 212 F. 2d. 249 (1954), wherein this Court held 
in a larceny case: “To establish the corpus delicti, it was sufficient that the 
evidence proved that the crime charged had, in fact, been committed by 
someone. The jury could properly thereafter find that the appellant was 
one of the perpetrators of that crime.” Citing: Mara v. United States, 190 
F. 2d 749 ( 5th Clr. 1951) : United States v. DiArio. 150 F. 2d 938 ( 3rd Cir., 
1945). cert, denied, 326 U. S. 771 (1945): United States v. Washington. 69 
F. Supp. 143 (D. C. Md. 1946). 
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We take the position in the United States that if a 
person is charged with crime, he is presumed to be in¬ 
nocent, that our citizens do not normally commit crimes, 
and in order to establish guilt the prosecution must con¬ 
vince the jury beyond a reasonable doubt. 

That does not mean that you may not have a doubt 
arise in your mind. Sometimes we have doubts arise 
in our minds which when we reason with them, discuss 
them and analyze them, we find they disappear. If you 
have a doubt arise in your mind as to the guilt of this 
defendant and then you reason with it and upon analyz¬ 
ing the circumstances you find it leaves you then it is 
not a reasonable doubt and you would find him guilty. 
If, on the other hand, you should have arise in your 
mind a doubt which stays with you after you reason with 
it—it has come up in your mind and you say, “I have 
a doubt as to his guilt” and you reason with it and talk 
about it among yourselves, and then it still causes you 
to hesitate as to arriving at his guilt, then that doubt has 
stood the test and under those circumstances you should 
return a verdict of not guilty. 

There is no particular weight that you give to any 
type of testimony. Sometimes you might think that 
circumstantial evidence is stronger than real evidence, 
evidence actually seen. Sometimes you might say it is 
a good weaker than that. You are the sole judges of 
that. I did not mean to indicate to you that circum¬ 
stantial evidence is weak. That is a matter for you to 
decide. If you think it is strong, you have the right to 
decide the case as you see fit, according to the way you 
see it beyond a reasonable doubt. 

The evidence of the Government was unexplained and un¬ 
contradicted, and, if believed, was not consistent with appel¬ 
lant’s innocence. The instruction of the trial court was fair 
particularly on the question of reasonable doubt and based on 
circumstantial evidence. For a case which is stronger than 
necessary, see United States v. Becker, 62 F. 2d 1007,1010 (2nd 
Cir. 1933), wherein the court stated as follows (p. 1010): 


The judge failed to charge the jury as to circumstan¬ 
tial evidence contenting himself with an entirely neu¬ 
tral statement of the opposed contention* of the parties 
though he had been asked to say that such evidence 
was enough only when it foreclosed the hypothesis of 
innocence. He had with ample elaboration told them 
that they must be satisfied beyond a fair doubt of the 
defendant’s guilt and that in our judgment was enough 
though some courts have held otherwise. The require¬ 
ment seems to us a refinement which only serves to con¬ 
fuse laymen into supposing that they should use circum¬ 
stantial evidence otherwise than testimonial. All con - 
elusions have implicit major premises drawn from com¬ 
mon knowledge; the truth of testimony depends as much 
upon these as do inferences from events. A jury tests 
a witness’ credibility by using their experience in the 
past as to similar utterances of persons in a like posi¬ 
tion. That is precisely the same mental process as when 
they infer from an object what has been its past history 
or from an event what must have preceded it. All that 
can be asked is that the importance of the result to the 
accused shall demand a corresponding certainty of his 
guilt; and this is commonly and adequately covered by 
telling them that the conclusion shall be free from fair 
doubt. To elaborate this into an inexorable ritual or 
to articulate it for different situation is more likely to 
impede than promote their inquiry. [Emphasis added. 
Citations omitted.] 

Appellant is now attempting to have this Court substitute 
its judgment for that of the jury which had the opportunity to 
hear the evidence and weigh its credibility. The trial court 
correctly charged the jury on the burden of proof by the Gov¬ 
ernment and the question of reasonable doubt. Under the 
rules set forth above, it was the jury’s function to arrive at a 
conclusion. Appellant, on page 8 of his brief, concedes that 
“it is, of course, possible to infer that appellant, having the 
opportunity while standing there, opened complainant’s puree 
and removed her wallet,” but claims there was an absence of 
sufficient proof to support a conclusion on that score. That the 
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question of proof and reasonable doubt was a question for the 
jury to decide is beyond dispute and appellant’s present con¬ 
tention must fail. 

II 

The Trial Court Committed No Error By Its Use of the Terms 
“Jostled” and “Jostling.” The Record Supports the Use of 
That Phraseology 

Appellant failed to request the trial court to charge or in¬ 
struct the jury upon any points of law (J. A. 55). Rule 30, 
Federal Rules of Criminal Procedure, provides in pertinent 
part— 

* * * No party may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and the 
grounds for his objection. 

It is well settled that a failure to comply with this rule consti¬ 
tutes a bar to the claim that the trial court committed error 
in its charge. See also Villaroman v. United States, 87 U. S. 
App. D. C. 240, 242, 184 F. 2d 261, 262 (1950). In any event, 
there is no error in the instant case. 

The word “jostled” was first used on the trial upon direct 
examination as follows (J. A. 3): 

Q. All right. In that lineup, did you see that man 
who jostled you on July 11th? 

A. Yes; I did. 

Q. And did you at that time identify that defendant 
out of the lineup as the man who jostled you? 

A. Yes; I did. 

No objection was made by appellant to the form or substance 
of the questions and answers. It would appear, therefore, that 
appellant’s failure to interpose an objection is a bar. Although 
appellant contends (Br. 18), that “the prosecution used the 
term ‘jostled’ unjustly * # he is precluded from raising 
that point in this court. See United States v. Hack, 205 F. 2d 
723 (7th Cir. 1953), where the court stated at page 727: 


“Where defendant does not object to the admission 
of objectionable evidence during the trial, such objection 
is waived and cannot be raised for the first time on 
motion for a new trial (or) on appeal. United States 
v. Kadison, 7 Cir., 145 F. 2d 525, 526; Burton v. United 
States , 80 U. S. App. D. C. 208,151 F. 2d 17,18,19.” 

In United States v. Furlong, 194 F. 2d 1 (7th Cir. 1952) the 
court, in discussing Rule 30, stated: 

It is a salutary rule, for its purpose is to give the 
judge an opportunity to make any correction which he 
thinks is proper and, thus, to minimize the possibility 
of error. Hower v. Roberts, 8 Cir., 153 F. 2d 726. It 
is intended to prevent a litigant from taking advantage 
after verdict, of the giving of an eroneous instruction to 
which he failed to call attention in time to afford the 
court an opportunity to correct it. Palmer v. Miller, 8 
Cir., 145 F. 2d 926. Unless the objection is made before 
verdict a reviewing court is powerless to consider it; it 
cannot be raised for the first time on motion or on 
appeal.” [Citations omitted.] 

Of particular aptness to the case at bar is the case of Benatar 
v. United States, 209 F. 2d 734, 744 (9th Cir. 1954), where 
the Court stated: 

* * * No “fundamental” or “stock” conspiracy in¬ 
struction was here involved. 

It is true that a “fundamental” instruction should be 
given by the Court, regardless of a proper request or 
objection. But an instruction that needs to be related 
to the facts at bar in order to be proper, is not a “fundar 
mental” one. 

# * # It is precisely to such special instructions, re¬ 
lated to the particular facts of a given case, that Rule 30 
of the Federal Rules of Criminal Procedure applies. If 
every failure to give such instructions is to constitute 
“plain error,” so as not to require a proper request or 
objection, we might as well jettison Rule 30 altogether. 

Nor should the application of the Rule be reserved for 
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trivial and immaterial matters, where error complained 
of would not be reversible anyway. 

The Rule tends to discourage an advocate from mak¬ 
ing cryptic objections to the Court’s instructions, and 
then, if the verdict goes against him, relying upon the 
alleged error as a deprivation of his Constitutional 
rights. The Rules generally are designed to prevent 
counsel from holding his cards close to his vest 
Rule 30 should not be whittled down to suit the in¬ 
dividual inclinations of particular judges in particular 
cases. It has a salutary purpose and should be honored 
more in the observance than in the breach. 

In the case at bar, the use of the words “jostle” and “jostling” 
should have been the subject of special objection at the time 
of occurrence if appellant desired to raise the point in this 
Court. These words are not the subject of “stock” charges. 
They were peculiar to the facts of the case, and lie squarely 
within the rule set forth in the Benatar case, supra . At the 
very least it would have given the trial court an opportunity 
to instruct the jury upon the meaning and intent, if it deemed 
it necessary. 

In any event, the use of the words in their context was not 
of a prejudicial nature sufficient to warrant this Court to exer¬ 
cise its discretion under Rule 52 (b). 

The trial court used the words in context with counsels’ con¬ 
tentions. It did not use the words as an expression of its own 
opinion of the facts. Appellant did not object to the court at 
the time of the charge to its use nor did he request the court 
to instruct the jury along definitive lines. It is obvious that 
no objection was made because the word expressed the appel¬ 
lant’s actions as described by the complaining witness accord¬ 
ing to everyday usage and common understanding. And the 
lack of objection demonstrates the fact that trial counsel so 
understood the charge. 

The evidence and testimony adduced at the trial fully sup¬ 
ports the use of the words. The witness testified that appellant 
stood very dose to her left side; that no other person was in 
that position; that at the same time she felt a pressure upon 
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her hip at least twice; and that he hulked over her. Webster’s 
Dictionary, referred to by appellant, defines jostling as “to 
crowd against; to disturb by crowding (Br. P. 17). The testi¬ 
mony of the complaining witness states that she was disturbed 
by the crowding of the appellant (J. A. 21). The word “jostle”, 
in and of itself, did not have to be used by the witness. The 
composite testimony including proximity and contact spelt out 
the word in its common usage. Mere contact was sufficient to 
justify the use of the word since the amount or degree of con¬ 
tact is not a necessary factor. Hence, the charge is free from 
error. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Arthur J. McLaughlin, 

Nathan J. Paulson, 

Assistant United States Attorneys. 
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On the first page of his brief under heading I* the 
appellee sets forth the rule in Curler v. United States . 81 
U*S* App. D. C. 389 , 160 F.2d 229 (19*7). for a trial judge 
in passing upon a notion for acquittal* This rule is not 

* *5 

relevant to the Instant appeal in that there was no notion for 
acquittal at the trial level* Consequently* the only rule to 
be applied by this Court is the rule set out in the Curler ease 
for an appellate court's review of the evidence which is quoted 
in appellant's brief at page 13* 

Quite clearly the Court set out two separate rules in 
the Curler ease* The rule* at the review stage* is nore generous 
to the appellant than the rule on a notion for judgnent of 
acquittal* The question on review is not whether the jury would 
necessarily have a reasonable doubt* but whether a reasonable 


Bind 


be in balance between guilt and innocence* 

The stringent rule set down for the trial judge is 


necessary to prevent hln free "precepting the functions of the 
jury". Curler v* Xftiited States* supra* It is not t o be 
applied by an appellate court whose function is a review of the 
"whole of the evidence"* 

However* even assunlng that a notion of acquittal had 
been nade in the instant case* the rule to be applied by the 
trial judge would have required a granting of the notion* That 
rule states that a "judge cannot let a case go to the jury unless 
there is evidence of sone fact which to a reasonable nlnd fairly 
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I 


excludes the hypothesis of innocence", Curley v. united states . 

supra . at page 393. This rule of the Curley case Is further 

discussed In Cooper lilted States . _U. S. App. D.C._ f 

195V, 218 F. 2 d 39 (195V) s 

"Such evidence might raise a question in a 
reasonable nan's mind. But that Is not 
enough* Guilt, according to a basic prin¬ 
ciple in our jurisprudence must be estab¬ 
lished beyond a reasonable doubt. And, 
unless that result is possible on the 
evidence, the judge must not let the jury 
act; he must not let it act on what would 
necessarily be only surmise and conjecture, 
without evidence." 

It is submitted that guilt In the Instant ease cannot 
be established beyond a reasonable doubt. A view of the facts 
reveals that such a result is not "possible on the evidence" and 

i 

"would necessarily be only surmise and conjecture”* 

B. Tha »lgnlflcanc. of t h» fallw t o recover th» 

stolen property . 

I 

Cta the third page of his brief under heading I, the 
appellee at footnote 1 points out that recovery of the stolen 
property is not an element of proof within the pertinent 
statutory and case law. Appellee misconstrues the purpose of 
the appellant's emphasis upon the fact that the stolen property 
was not recovered. As was pointed out by appellant on page 9 
of his brief, appellate courts give weight to the "recovery of 
the missing property under circumstances allowing a reasonable 
Inference that the property was taken, and, quite likely, by 
the appellant", not as an element of proof , but, as necessary 
evidence from which legitimate Inferences can be drawn In cases 
where there is no direct evidenee of the actual taking. The 
case cited by the appellee, Foster v. Uhlted States . 9V U.S. 

App. D.C. 83 , 217 F.2d 2 V 9 (195V), is not at all relevant to 
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the instant ease* In that ease there was direct evidence which 
"proved that the crime charged had, in fact* been committed by 
someone". The question was whether the introduction of the 
stolen property as evidence was a necessary element of proof. 

C. Th* n***»»ltr of contr»fliating th * *rld*nc* of 

I 

the Government* 

On the fourth page of his brief under heading I. 
the appellee states that "The evidence of the Government was 
unexplained and uncontradleted • • .» Appellant admits that 
the Governments evidence was unexplained and uneontradieted 
but would like to further point out that there was nothing for 
the appellant to contradict or disprove. i The appellant's 
actions# if any. were innocent and did not require any explana- 

j 

tion* It is under just such situations, where there is nothing 
to disprove, that a judgment of guilt should be set aside. 

II. Th* aa* of th* tera» ■ io*tl*d« ««l *<*«tlln>». 

A. Rul* TO la th* light of Bol* 52(h). 

On the first page of his brief under heading II. the 
appellee points out that a failure to comply with Rule 30. 
Federal Rules of Criminal Procedure, constitutes a bar to the 
claim that the trial court committed error in its charge and 
cites various eases substantiating this view. Appellant con- 

I 

curs in this view in so far as the error in question is not 

plain error under Rule 52(b). Rule 52(b) is to be applied 

notwithstanding Rule 30 where the appellant was substantially 

prejudiced by plain errort 

"Notwithstanding this rule (Rule 30 ]. in 
criminal cases involving life or liberty of 
a defendant an appellate court may notice 
plain and seriously prejudicial error in the 
trial even though not assigned as error. 

Cave v. united States . 159 P.2d *6* (CA 8. 

W), cert* den. 07 3. Ct. 1732. 331 OU. 

8*7. 19*9. rehearing don. 68 8. Ct. 3*# 332 
U*S. 786. 19*7. 
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In none of the eases cited by the appellee vas there 

i ! 

plain error vhich substantially prejudiced the appellant* 

I I 

Rather those eases were concerned with 

(1) an instruction regarding reputation for good 
character, Vlllaroman ▼. United States . 87 U. S. App. D. C. 2V0, 
18V F.2d 261 (1956), 

(2) an instruction asking the Jury to deliberate 
further, United States v. Fur Iona . 19V F.2d 21 (CA 7, 1952), 

and 

(3) an instruction on an abstraet proposition of lav, 
Benatar v. United States . 209 F*2d 73V (CA 9# 195V)* 

Moreover, it should be pointed out that the Vlllaroman 
ease vas reversed on another ground; that the Court in the 
Furlong case stated* "We might observe that the record is 
persuasive that the Jury vas in no vise coerced, influenced or 
biased • • and that the Court in the Benatar ease stated 
*• . .from a reading of the vhole record it affirmatively 

appears that such failure (to give the requested instruction] 

. • 

vas net prejudicial 11 and vent on to cite Kotteakos v* united 
ij States . 328 U.S. 750, 66 S. Ct* 1239 (19V6) (cited in appellant's 

I 

brief at page 19) as the authoritative test in such a situation* 

i 

Appellant cannot help but feel that the unjust use of 

''■ 

the term "Jostled” by the prosecution (J.A* 3)» cod, in the 
!| _ 
appellant's mind, the inadvertent use of the term by the Trial 

Court, did substantially prejudice the appellant* A careful 

!j 

reviev of the record indicates that the actions of the appellant, 
if any, were Innocent , under these very special circumstances, 
the word "Jostled”, as commonly understood, did not Justly de¬ 
scribe appellant's actions. Consequently, appellant believes 
that the "natural and probable influence upon the Jury vas 
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prejudicial, and that the right of appellant to a fair and in- 
partial verdict of the Jury was substant ially affected”• 

Shited States , Sk U.s. a pp . d.C. 185, 171 P.2d 35V 
(19V8) (cited In appellant’s brief at pages 18, 19 and 20). 

COHCLOSIQg 

Por the reasons stated in the appellant’s opening and 
reply briefs. It Is respectfully submitted that this Court should 
reverse the judgment. 

i 
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Milo o. Ceerper ! 
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Washington 6, D. C. 

Attorney for Appellant 
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